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DAMAGES FOR PERSONAL INJURIES, PART Ii 
(Part I appears in Volume 19, Number 2) 


FOREWORD 


ROBERT J. NORDSTROM* 


In the spring of 1958 the On10 STATE LAW JouRNAL published a 
symposium on the subject of damages in personal injury litigation. 
Within a few weeks this issue was a complete “sell out”. Its contents 
are now being cited by state and federal courts. It has been referred 
to in texts and in other law reviews. Most of its articles were 
reprinted in other journals—some more than once. Its ideas formed 
the basis of a short course for practicing lawyers and over 500 at- 
torneys attended these sessions at the College of Law, Ohio State 
University. 

These facts are cited merely to indicate how great is the lawyer’s 
need for an understanding of the law of damages. This need has its 
roots in the lack of formal law school training, for personal injury 
damages are all but ignored in most curricula. Other remedies (ex- 
cept those of equitable origin) have met the same fate. The need is, 
however, much deeper. Even if we had adequate law school courses, 
continuing scholarly research must be combined with a lot of practical 
“know how” to keep the personal injury lawyer abreast of the subject 
of damages. New ideas are emerging as doctors understand more and 
more of the medical cause-and-effect cycle. New methods of proof 
are under experimentation before both the judge and the jury. Old 
rules of the law of damages are being scrutinized by appellate courts 
across the country. Some of these rules are being discarded or re- 
shaped. Others are being affirmed and extended to new problems. 
Thus, there will be, throughout the next decade or more, a constant 
need for appraisal and reappraisal of these rules of personal injury 
damages. 

There must, however, be more than an appraisal. Both the bench 
and bar must work together to make judicial sense out of this area of 
law. The old, unworkable rules must be discarded in favor of those 





* Associate Dean and Professor of Law, The Ohio State University. 
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ideas that give just compensation for injuries caused by defendant’s 
fault. The real problem lies in getting the bar to work together 
toward solutions that meet notions of justice and fairness. Personal 
injury cases have divided a large portion of the members of our pro- 
fession into two camps. One flies the banner of the “more adequate 
verdict”; the other rallies under the flag of the “less adequate verdict”’. 
The public follows either one group or the other, depending upon 
whether it is then a plaintiff or a defendant. Publicity of the size of 
the verdicts only widens the distance between the two camps—each 
with its own associations, disciples, and publications. In this struggle, 
many members of the bar have lost sight of their obligation to the 
court and to justice, which can inaptly be phrased here as simply “the 
adequate verdict”. 

A determination of what amounts to “adequate” requires a 
careful analysis of the legal theory underlying personal injury dam- 
ages. It also necessitates a close scrutiny of the methods by which 
these damages should be proved. Unless attorneys for both plaintiffs 
and defendants realize this, unless we make this area of law a part 
of a profession and not a game to be played before a jury, and unless 
we work together as lawyers to solve mutual problems—not sepa- 
rately as two opposing champions, the public will find another method 
of having personal injury claims (at least the automobile cases) 
handled. Already there is a clamor for compulsory insurance or for 
automobile compensation statutes patterned after workmen’s com- 
pensation acts. If an administrative agency is created to process these 
claims, the probabilities are high that laymen will be allowed to repre- 
sent both parties. This we should guard against, not just selfishly, but 
also because lawyers have been trained to be sensitive to the meaning 
of justice and client responsibility. These problems of, personal injury 
damages deserve professional attention by a group dedicated to serv- 
ing the public interest. 

It is toward this kind of an understanding of the law of damages 
that this symposium was planned. It takes its place beside the one 
printed two years ago—except this one emphasizes the more practical 
problems involved in the proof of personal injury damages. It begins 
with the role that pre-trial plays in “evaluating” a case; it moves 
through such timely topics as medical evidence, demonstrative evi- 
dence, hospital records, how to prove reduction to present worth, 
punitive damages; and it concludes with a consideration of the col- 
lateral source rule. These two symposia (this issue and the one printed 
in the spring of 1958) give the lawyer a chance to study damages just 
as he has studied problems of liability. 

Liability and damages are, of course, many times inseparable. 
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In proving a tort claim or a defense to a tort claim, damages are often 
left as a by-product of the evidence introduced to show or to negate 
liability. This is most graphically demonstrated in the testimony given 
by the attending physician or the eye witness to the injury. Too often 
lawyers are content with letting damages (or the lack thereof) rest 
solely on such “by-product” testimony. Too often good cases or 
sound defenses are lost by this summary and somewhat cavalier 
treatment of damages. The trial lawyer must understand the theory 
and proof of damages just as he understands the rules of tort liability 
if he is to serve both his client and justice. I believe that this issue of 
the Ou10 STATE LAW JouRNAL will contribute to an understanding of 
this double role of the trial lawyer. 








PRETRIAL'S PART IN EVALUATING 
DAMAGES IN PERSONAL INJURY CASES 


JupcE WitiiAM K. THomas,* HarLey J. McNEAL{ 
AND JosEPH M. SINDELLT 


(Ep. Note— Judge Thomas, serving his 10th year as a Com- 
mon Pleas Judge after 15 years practice as a trial lawyer in Cleve- 
land, has had the unique experience of being a judge in Geauga 
County (1950-1953) and Cuyahoga County (1953-to date). In 
both courts he has advocated and developed pretrial procedure in 
civil cases. Mr. Sindell is a trial lawyer of long practice, largely 
on behalf of plaintiffs in personal injury cases. Mr. McNeal’s firm 
represents many insurance companies ainong its clients and he is de- 
fense counsel in many personal injury actions involving these 
companies. 

Much of what should be known about the subject cannot be 
found in case reports or learned treatises but must be gleaned from 
personal experience. The authors have therefore chosen a unique 
format; that of the panel discussion. The result is, we think, a 
highly informative and extremely readable discussion of the role 
of the pretrial conference in evaluating damages.) 

W.K.T: Pretrial, as we will be using the word, refers to a court- 
conducted hearing held after the issues are composed, at which hearing 
there is consideration of the material issues of the case, the likely 
evidence, and the applicable law; at such hearing stipulations of 
undisputed matters are sought; the case is otherwise readied for trial; 
and finally, the possibility of settlement is thoroughly explored. 

J.S: It is worth mentioning that the title, “Pretrial Procedure,” 
appears in the Revised Code of Ohio. But as used there it refers to 
something quite different. 

Chapter 2311 of the Revised Code, entitled “Pretrial Procedure,” 
deals with the definition of a trial, the order of hearing cases, revivor, 
change of venue and other procedures which happen before trial. 
This is a confusing heading which detracts from the real meaning of 
pretrial. ' 

McN: The emergence of pretrial as a definite process for im- 
proving and facilitating civil justice suggests a related comment. In 
the legal literature we are beginning to see the word spelled without a 
hyphen. I think this is significant. Pretrial has become well enough 
established, though regrettably it is not universally utilized in all of 
the country’s trial courts, to be treated as a permanent word. 





* Judge, Court of Common Pleas of Cuyahoga County, Ohio. 

$+ Member of the firm of McNeal and Schick, Cleveland, Ohio. 

t Member of the firm of Sindell, Sindell, Bourne, Disbro, & Markus, Cleveland, 
Ohio. 
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PRETRIAL 


W.K.T: Using pretrial in the unhyphenated form conforms to 
the rule that 

“  , . the conversion of a hyphened word into an unhyphened 

single one is desirable as soon as the novelty of the combination 

has worn off, if there are no obstacles in the way of awkward 

spelling, obscurity, or the like.’ 

Now in approaching the part that pretrial can play in evaluating 
a personal injury case, it must be remembered that when parties reach 
agreement on the value of a personal injury case, settlement often 
will result. 

Perhaps then, we should first face up to the question of whether 
the settlement of cases is the primary purpose of pretrial, a question 
upon which judges and lawyers apparently still differ. At least a 
recent book states, “Whether pre-trial should be primarily a vehicle 
for settlement is the subject of genuine controversy.”” 

Do you think that the court should attempt to secure settlement 
at pretrial? 

J.S: Whether settlement should be an objective or a by-product 
of pretrial, the fact is that many cases are settled at pretrial. 

W.K.T: Last year, in our court, pretrial accounted for 2,467 
terminations, out of the grand total of 8,262 civil case terminations 
(divorce and alimony not included).* But for purposes of determining 
the actual percentage the total must be reduced by those cases which 
by nature can never reach pretrial. 

From the total of 8,262 must be deducted 2,031 cases summarily 
disposed of in Room 1 (1,085 driver’s license-point 12 cases, and 946 
cognovit judgments and foreclosures). Also 502 Uniform Dependents 
Act cases tried by the chief justice must be subtracted from the grand 
total. 


1 Fowler, Dictionary of Modern English Usage 244. 

2 Zeisel, Kalven & Bucholz, Delay in the Court (1959). 

8 In 1959 in the Common Pleas Court of Cuyahoga County the civil branch termi- 
nated 8,252 cases, the domestic relations branch treminated 6,016 cases and the criminal 
branch of the court terminated 2,033 cases. 

The court has unlimited civil jurisdiction, complete divorce and alimony jurisdiction 
(as of January 1961 two domestic relations judges, to be elected in November of 1960, 
will be added), and complete felony and misdemeanor jurisdiction. 

The time of the nineteen judges of the court, assigned by the chief justice to the 
various branches of the court, was allocated as follows: 

7.29 judges devoted their time to the civil trial rooms, while 3.69 judges conducted 
pretrials. The remaining 8.2 judges included the criminal court judges (five most of 
the year), Room 1 judge (interlocutory matters), domestic relations judges (one one 
term, two two terms and all civil judges assigned to periodic Saturday morning domestic 
relations dockets), and the chief justice (docket assignment; advancement and continu- 
ance of civil cases where the court rules do not permit same by consent of parties; 
Land Court; Uniform Dependents Act; and general non-jury cases assignments, prin- 
cipally domestic relations). 
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Using the adjusted total of 5,729, these are the percentages: 

Pretrial settlements equalled 2,467 cases, or 43.05 per cent. 

Settlements reached by the parties without court intercession 
before the cases reached pretrial amounted to 2,129 cases, or 37.28 
per cent. 

Disposition in the trial rooms included 590 settlements (10.3 per 
cent) and 543 trials (9.48 per cent). 

Nevertheless, the significant proportion of settlements resulting 
from pretrial in our court does not justify the possible conclusion that 
a pretrial should be devoted solely, or even primarily, to settlement 
discussions. On the contrary, a pretrial devoted to settlement talk 
from the very beginning is less likely to result in settlement than a 
pretrial which does not explore the possibility of settlement until the 
first and formal part of the pretrial is concluded.‘ 

McN: Nothing more surely gets a pretrial off on the wrong foot 
than to have the judge open with the question, “Can this case be 
settled?” That approach turns the pretrial into a bargaining session, 
pure and simple. It shuts off orderly consideration of the essential 
elements of the case so necessary to a measurement of the value of 
the case. 

In fact, it is most distressing to come into a pretrial discussion 
and hear the pretrial judge summarily state for the lawyers, the in- 
surance representative and the client that he is interested in knowing 
what has been offered in settlement and what figure the insurance 
representative is prepared to pay in settlement of the case. 

On the way to the courthouse the insurance company represent- 
ative may have pre-judged the pretrial by stating to me, “I suppose 
this is another sandbagging proposition and that we will be asked 
what we will pay in settlement before discussing the issues of liability 
and injury.” His prejudgment, confirmed by such statements of the 
pretrial judge at the outset of the pretrial, makes it most difficult for 
a defense counsel to properly discuss the reasonable and sound value 
of the case with the insurance company representative. 

J.S: There is another thing that can get a pretrial off to a bad 
start. Counsel for the plaintiff has prepared his client for an appear- 
ance at a court hearing. To bring him down to the courtroom only 
to suddenly have the lawyers disappear into the judge’s chambers 
and leave the clients sitting in the courtroom creates a mystery. Con- 
siderable doubt and wonderment arises in the mind of the client as 
to what is going on in the judge’s chambers. 





4 Thorough-going pretrial, first established in our court in July of 1953, produced 
similar conclusions when examined in 1956. See “The Story of Pre-Trial in the Common 
Pleas Court of Cuyahoga County,” 7 W. Res. L. Rev. 368 (1956). 
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Thorough preparation for the pretrial by counsel for the plaintiff 
—with the plaintiff and those interested in the case (parents or a 
spouse )—should be accomplished prior to going to the pretrial hear- 
ing. Counsel should prepare his client for the pretrial since the client 
in most cases has never been inside a courtroom or met a judge and 
would misunderstand the entire judicial procedure of pretrial. Among 
other things, a formal pretrial should be dignified, orderly and mean- 
ingful to the litigants. The same pretrial pattern should be followed 
by all the judges in the courthouse in order to avoid confusion. 

W.K.T: I take it that you gentlemen firmly believe that a 
personal injury pretrial hearing should take up the issues and ques- 
tions in a regular order in the presence of both counsel, the plaintiff, 
and the defendant’s insurance company representative.” 

McN: After participating in all versions of pretrials as con- 
ducted by the several judges, I am satisfied that it is imperative that 
the pretrial should follow a regular order and cover certain indispens- 
able points. 

By direct questioning, based on the court’s previous study of the 
pleadings and the prior proceedings in the case, the court should 
develop the issue of liability, first from the view of the plaintiff and 
then from the view of the defendant. Plaintiff’s counsel should be 
asked to state the main contentions of negligence and the likely 
evidence which wiil support those contentions. Defendant’s counsel 
should be quizzed as to his answering contentions, the substance of any 
affirmative defenses, and as to the likely evidence which defendant 
will offer. : 

In connection with the liability questions to be propounded of 
respective counsel in the presence of the plaintiff and in the presence 
of the insurance company representative, I feel that it is of utmost 
importance that particular attention be directed to the use of deposi- 





5 Cuyahoga County Common Pleas Court Rule 21 (Pre-trial Procedure) provides 
in part: 

“(b) The parties and their respective counsel shall appear at each pre-trial ses- 
sion. ... A party who is insured in connection with the claim constituting the subject 
of the action may appear by a ciaim agent of his insurance company. If the pre-trial 
Judge finds that the presence of an insured party is essential to the conduct of the 
pre-trial, he may direct such party to appear.” 

The defendant’s public liability claims man cannot be compelled to attend the pre- 
trial. However, public liability insurers with claims men stationed in Ohio have almost 
universally taken advantage of the right given by Rule 21 to have a claims man attend 
the pretrial. The rule deliberately encourages the attendance of the claims man. He is 
more essential than the defendant. He usually has personal knowledge of the fact 
investigation. He has authority—sometimes complete authority—to make a settlement. 
On the other hand, the defendant has no authority to prevent the settlement but may 
often oppose any settlement since, as a matter of principle, it appears to concede his 
fault. 
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tions which certainly should have been obtained by both sides prior 
to any pretrial conference. I have found it to be a great leveler and 
useful tool when a deposition can be quoted from and used in support 
of arguments concerning liability on the part of the defendant when 
such arguments can be heard by plaintiff and his counsel. It seems to 
me that this feature of liability discussions has been overlooked and 
considered unimportant in some pretrial discussions. 

J.S: Depositions work both ways. The plaintiff at pretrial 
stands to benefit from them too. Not only does plaintiff’s counsel 
thereby know defendant’s story, but plaintiff’s counsel also knows 
what his own plaintiff has said under cross examination on the vital 
points. The presence of the plaintiff at the pretrial table, listening to 
his own testimony being read by defense counsel from a deposition, 
may make the plaintiff amenable to defendant’s offers to settle, 
although these offers may not necessarily be consistent with what the 
plaintiff originally had in mind. The quid pro quo, reading admissions 
made by defendant from a deposition, makes the plaintiff’s settlement 
figures sound more reasonable to the claims man. 

McN: As the pretrial progresses, the court should take up the 
possibility of stipulating the identification and authenticity of photo- 
graphs, hospital records, death certificates, municipal ordinances, 
contracts, insurance policies and other relevant documents or pieces 
of physical evidence. The opportunity to object to the introduction of 
any such exhibit on grounds other than identification or authentica- 
tion ordinarily would be reserved. 

In my opinion, each side should be interrogated as to whether 
any amendments to the pleadings are sought. In the event of such 
request, if the matter cannot be corrected on the spot (e.g. the sub- 
stitution of easterly for westerly, or a change of date), leave may be 
granted to file the amended pleading by date certain, with additional 
time granted the other side to move or plead. 

W.K.T: When the question of liability is concluded, the court 
then proceeds to the question of injuries and damages. 

JS: I might suggest, Judge, that one approach to the question 
of injuries is for the judge to inquire of plaintiff’s counsel concerning 
the plaintiff's present claims of disability (i.e. at the time of the 
pretrial). This helps to ascertain the seriousness of the claims of 
injury that are being made and whether there is any diminution or 
enlargement of the claims stated in the petition. I feel that the court 
should then ask to examine medical and hospital records. There 
should be no secrets at the pretrial table. The facts pertaining to the 
medical and hospital records should be available to both sides and to 
the court to permit a realistic evaluation of the injuries. 
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McN: This should always be consistent with the liability 
question involved. 

W.K.T: At this point in the pretrial I find that it is timely to 
inquire whether either side desires to avail itself of Cuyahoga County 
Common Pleas Court Rule 12 to obtain photostatic copies of hospital 
records, if not already obtained. As you know, this rule permits, by 
consent or after motion and hearing, the issuance of an order to a 
hospital directing the reproduction of designated portions of the hos- 
pital records, at the expense of the requesting party.® 

J.S: Judge, I would like to call to your attention a very practical 
advantage of the formal part of the pretrial being held in the court- 
room with the judge sitting at the head of the table and each side 
present, plaintiff on his side of the table and defendant on its side of 
the table. To have each side give its version of the accident, in the 
presence of the plaintiff and the defendant’s claim man; to discuss 
questions of liability and questions of law; to have the plaintiff detail 
his injuries; to have an exchange of medical information; and to have 
other pertinent points revealed: all of these disclosures have a very 
salutary effect on what wil! follow when we finally do get to the dis- 
cussion of the value of the case. 

W.K.T: Gentlemen, I know that each of you is a strong advo- 
cate of thorough preparation. I think we all agree that a case cannot 
be adequately pretried unless sufficient preparation has been accom- 
plished to be sure that the case is ready for pretrial. It is this thinking 
which produced on March 1, 1958 our new “Certificate of Readiness 
for Pretrial Rules.” Under that rule a case will not be set down for 
pretrial until there is a certification that the listed steps have been 
completed.’ 





€ Rule 12 also provides: 

“Objections to the admissibility of such reproduced hospital records on the grounds 
of materiality or competency shall be deemed reserved for ruling at the time of trial 
without specific reservation in the order to reproduce. Reproductions made pursuant to 
this procedure may be admitted in evidence without further identification or authenti- 
cation but subject to rulings on objections impliedly or specifically reserved, unless the 
order otherwise expressly provides.” 

Recently, in Arter v. Zettelmayer, Case No. 718,724, Cuyahoga County Common 
Pleas Court, Judge John V. Corrigan thus summarized the purpose and operation of 
Rule 12: 

“The raison d’étre of discovery is to permit either side in a lawsuit to become 
acquainted with the salient facts known to the other parties prior to the trial. In the 
past the rule has been utilized with great satisfaction by all parties in furtherance of 
this end. It results in a tremendous saving of time by hospital employees and it is 
convenient for all concerned. It is now accepted usage in this County. Since it comports 
with the general theory of discovery, does not transcend the Court’s powers, and 
affords the patient protection in the matter of privileged communication, it is valid.” 

7 In part the Certificate of Readiness for Pretrial reads: 
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What depositions do each of you feel are necessary in order to 
permit an accurate evaluation of the case at pretrial? 

McN: I feel that the answer to that question depends upon the 
particular kind of case which is being considered from the defendant’s 
standpoint. However, I might say that it is of utmost importance that 
we on the defense side obtain the deposition of the plaintiff. If the 
case involves a technical or scientific problem, then it may be neces- 
sary to obtain the depositions of experts within the particular field. 
Also, in some instances it may be necessary to obtain depositions of 
physicians and surgeons who may not reside within the county, or 
perhaps will be out of the county or state at the time the case comes 
on for trial. 

W.K.T: Are you, Mr. McNeal, suggesting that each side has 
the right to depose the other side’s experts? 

McN: I was thinking primarily of the depositions which would 
be taken of the experts whom I would expect to call, but we might 
envision a case where defense counsel might well want to call the 
experts who would be expected to testify for the plaintiff. I realize 
that this is a somewhat touchy point from a legal standpoint, but it 
is at least something that every defense counsel must consider in a 
given case. 

W.K.T: Mr. Sindell, you have already pointed out earlier the 
importance of depositions from the plaintiff's standpoint. Is that a 
standard procedure in your office? 

J.S: It would depend on the nature of the case. For example, 
if the defendant was killed in the collision and the question of re- 
spondeat superior was an issue, then perhaps the best method would 
be to use interrogatories. If the answers to the interrogatories are not 





“With reference to said case it is certified: 

(1) That the issues have actually been joined; 

(2) That each party has deposed the opposite party and any other witness necessary 
before pre-trial; or that there has been reasonable opportunity to take such depositions ; 

(3) That in personal injury cases the defendant has had a physical examination 
of the plaintiff within the past 90 days, or has had a reasonable opportunity to have 
had such an examination, and the defendant, subject to R.C. [Ohio Rev. Code] 2317.02, 
other applicable statutes and Rule 12, has obtained or been furnished with copies of 
any hospital records of the plaintiff, or that the defendant has had reasonable oppor- 
tunity to obtain hospital records of the plaintiff. 

(4) That any other discovery or interrogatory proceedings, necessary before pre- 
trial, have been completed or a reasonable opportunity has been given the parties to 
complete same. 

(5) That any party claiming special damages has furnished opposing party an 
itemization of such claimed special damages. 

(6) That the case is in all respects ready for pre-trial. 

(7) That within 30 days of the filing of the certificate the parties have unsuccess- 
fully attempted to settle or dispose of said case.” 








1960] PRETRIAL 151 


conclusive, then one can resort to depositions to obtain records. 
Generally the plaintiff gets the answers he needs, and the time, effort 
and cost of deposing can be avoided. 

In cases where defendant is available, his deposition should be 
taken as soon as practicable after the filing of the petition. The facts 
and circumstances are fresher and more easily recalled on cross exam- 
ination. The handling of an injury case consists in great part of a 
“time-binding” of past events. Therefore, the sooner the deposition 
is taken, the clearer will be the fact situation. 

Depositions of aged witnesses or witnesses who may be out of 
the jurisdiction at the time of trial are imperative and should be taken 
when counsel first suspects the witness may not be available. The 
plaintiff's ability to carry the burden of proof becomes heavier in 
direct proportion to the length of time that elapses from filing to trial. 
Depositions can lighten the burden of proof and, in some cases, pre- 
serve the case until trial time. 

W.K.T: All of which has its part in evaluating the case, I 
take it? 

J.S: Yes, that is right. Depositions, particularly of the plaintiff 
and defendant, serve another very important function in evaluating 
an injury case. The home office of the insurance carrier is often so 
many miles away from the local atmosphere that it is unable to grasp 
the full meaning of the lawsuit. Copies of the depositions, sent by 
defense counsel to the home office with his appraisal of the testimony, 
simplifies and expedites the task of evaluation and the granting of 
authority to settle. . 

W.K.T: Gentlemen, another one of the requirements of the 
certificate of readiness is that, “In personal injury cases the defendant 
has had a physical examination of the plaintiff within the past 90 days, 
or has had a reasonable opportunity to have had such an examination, 
and the defendant, subject to R.C. 2317.02, other applicable statutes 
and Rule 12, has obtained or been furnished with copies of any 
hospital records of the plaintiff, or that the defendant has had rea- 
sonable opportunity to obtain hospital records of the plaintiff.” 

You both will recall, I think, that one of the reasons that partic- 
ular requirement was included was because we had some pretrials 
which were dry runs. The parties came down and it turned out that 
neither side had obtained this information. As a result the pretrials 
had to be postponed until the information was secured. Do you feel 
that getting this data is indispensable to the pretrial? 

McN: From the defendant’s standpoint, I feel that no pretrial 
should be undertaken unless and until the plaintiff has been examined 
by competent medical men who will provide the defendant with com- 
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plete and informative reports concerning the complaints of the plain- 
tiff and the condition of the plaintiff from a physical standpoint, as 
well as indicating the prognosis which necessarily must be considered 
when any pretrial discussion is had. 

J.S: Ordinarily, plaintiffs and their counsel consent to all re- 
quests for physical examinations by doctors chosen by defendants, 
including a follow-up examination. Of course, plaintiffs are aware 
of the non-statutory inherent power which the trial court has “to 
require the plaintiff in actions to recover damages for personal 
injuries to submit his or her person to a reasonable private physical 
examination by competent physicians and surgeons when necessary to 
ascertain the nature, extent, and permanency of the alleged injury.”* 

However, under this inherent power the court must exercise dis- 
cretion as to the nature and number of examinations ordered. The 
court might authorize a defendant to have an orthopedic examination 
if bone and joint injuries are claimed, a neurological or psychiatric 
examination if injuries in the field of these specialties are claimed, 
and likewise in other specialties in the field of which injuries are 
claimed. Surely the defendant should not be permitted to have an 
examination by more than one specialist in a particular field, and 
then only if the plaintiff intends to press that claim of injury. 

In making requests for physical examinations, defendants should 
realize that too many examinations may have a tendency to give the 
plaintiff the impression that he must be very ill or the other side 
wouldn’t be examining him so much. 

W.K.T: Any unresolved question or objection as to nature or 
number of medical examinations or the qualifications of the proposed 
examiner should be ruled on at the pretrial. 

One other requirement of the certificate of readiness on which I 
would like to get your thinking, gentlemen, is the fifth requirement, 
“That any party claiming special damages has furnished opposing 
party an itemization of such claimed special damages.” 

J.S: I am reminded that one of the judges in our common pleas 
court told me about a young lawyer who came to a pretrial, and when 
they got to the question of “what are your specials?” the young 
lawyer asked the judge, “What is a special?” I think he felt that a 
“special” was something like a special charge to the jury or some such 
thing. What is a special, may after all, be a fair question. There are 
over 50 types of damages from “actual damages to vindictive dam- 
ages.”® A good, general definition of specials can be found in the 





8 Kresge Co. v. Trester, 123 Ohio St. 383, 175 N.E. 611 (1931). 
9 Ballentine, Law Dictionary 325 (1930). 
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medical pay clause of most standard automobile liability insurance 


policies: 
“. . . To pay all reasonable expenses incurred . . . from date of 
accident for necessary medical, surgical, ambulance, hospital, 
professional nursing and funeral services, to or for . . . person 
who sustains bodily injury, sickness or disease, caused by 
accident .. .” 


Other items of damage to be listed are property damage (auto, 
clothing and other personalty), transportation to and from doctors 
for treatment, help at home, loss of income, medicines, drugs and 
appliances. Today the lawyer handling injury cases does his best to 
list and itemize all of the damages incurred by his client, because he 
realizes that this is the very heart of his case. Every item of damage 
should be verified in some manner to save time at the pretrial and 
also to save time possibly at trial so that they can be checked out by 
both sides before trial. The fact that an item of damage has not 
been paid by the plaintiff is not the test as to its validity. For ex- 
ample, a relative rendering nursing care to the injured plaintiff, al- 
though not paid, still entitles the plaintiff to recover the reasonable 
value of such nursing care. An early Ohio decision held that it was 
error to charge that there could be recovery for the loss of a mother’s 
earnings because of her inability to perform outside employment 
while nursing her son, but the reasonable value of the mother’s 
nursing services are recoverable.’® 

McN: Of course, insurance companies insist, and properly so, 
on knowing exactly what the specials are. Undoubtedly there is some 
relation between the size of the specials and the worth of the case. 
However, I do not think that the time-honored formula of three 
times specials offers any inflexible guide to valuation. 

W.K.T: Gentlemen, in connection with this matter of special 
damages, it is probably pertinent to refer to the pretrial order, issued 
by this judge, which directed a plaintiff, upon motion for disclosure 
duly made in a personal injury action: 

“to produce for inspection and copying his retained copies, if com- 

plete and correct duplicates of his original returns, otherwise . 

to secure certified copies of the original returns at defendant’s 

expense.” 

It was further provided that the plaintiff was permitted to block 
out or delete those portions of his returns, in accordance with the 
pretrial order which limited the order of disclosure: 


10 Cincinnati Omnibus Co. v. Kuhnell, 9 Ohio Dec. Reprint 197 (1884). Also see 
Klein v. Thompson, 19 Ohio St. 569 (1869) (surgeon’s bill recoverable by indigent 
plaintiff even though paid by township trustees). See also 63 Harv. L. Rev. 330, 331 
(1956). 
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“to reports of earnings, wages, salaries for personal services, and/or 
profits in connection with the operation of any business.” 


The pretrial order was further delimited by the specific dis- 
claimer of the defendant to: 

“any right or desire to examine income tax returns with reference 

to plaintiff’s personal contributions to charitable or philanthropic 

causes; likewise, any other information relating to exemptions or 

deductions or earnings from securities or bank accounts or other 

sources of income, other than the ones previously listed.”!! 


We have now reviewed essential pretrial methods and have con- 
sidered worthwhile steps in preparing a case for pretrial. All of these 
matters have point, in part, because of the assistance thereby rendered 
in evaluating the case at pretrial. I would like to learn what criteria 
you use in evaluating a clear liability case. 

J.S: With liability being clear and thereby eliminating a great 
bulk of the problems in the lawsuit, you can then look to the injuries 
suffered by the plaintiff and analyze the medical reports to determine 
future disability, pain and suffering.’* In addition, if you have clear 
liability, a plaintiff’s lawyer would look for what I would refer to as 
aggravated liability, those things which may give the case a greater 
value if tried (i.e. intoxicated defendant, punitive damages, knowledge 
of defective brakes). 

McN: From my standpoint, it is important to know as much 
as I can about the plaintiff’s personality and ability to gain the confi- 
dence of the jury as to the nature and extent of the injuries, as well 
as considering the question of permanency. I would also want to know, 
if possible, the identity of the experts who would testify for the plain- 
tiff because some experts, whether they be medical experts or trained 
in other fields, may or may not be good witnesses. This would materi- 





11 See Mandell v. Yellow Cab Co., case No. 676,640, Cuyahoga County Common 
Pleas Court. In the supporting memorandum it was stated among other things: 

“In Federal Regulation 458.204, there is no mention of privilege and perforce there 
is no mention of how the privilege may be waived. The present situation is not com- 
parable to one arising under the privileged communications section of the Ohio Statutes. 
Section 2317.02, Revised Code. Privileged communications are only creatures of statute. 
Under Section 2317.02, if the client or patient voluntarily testifies, the attorney or doctor 
may be compelled to testify. 

Here in the absence of any statutory guides, simple justice requires that since the 
plaintiff in his petition voluntarily makes an issue of his earnings during 1954 and 
ensuing years, he is deemed, by operation of law, to have waived any privilege which 
he may conceivably have under Federal Regulations 458.204.” 

12 Spaak v. Chicago & N. Ry., 231 F.2d 279 (1956); 19 NACCA L.J. 164 (1957). 
Also see Drlik. v. Imperial Oil, Cause No. 3548, United States Dist. Court (N.D. Ohio, 
Eastern Div. 1955). Judge James Connell’s opinion allowing per day, month and year 
compensation for pain and suffering. 
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ally affect my notion as to a reasonable settlement value of such a 
case. I would like to have information concerning the plaintiff's work 
habits and whether the plaintiff has been involved in any difficulties 
which might cut down on any verdict which might be expected by 
counsel for the plaintiff. 

Those factors, I think, are of paramount importance and ones 
which I would want to consider first before going into the other con- 
siderations which every defense counsel would consider at a pretrial 
conference. 

W.K.T: Mr. McNeal, can you visualize a case in which you 
would be willing to share some of this information that you have 
gleaned about the plaintiff and plaintiff’s habits and the plaintiff’s past 
in order to effect a more realistic evaluation on the part of plaintiff’s 
counsel than perhaps you think he has so far taken? 

McN: I think I can honestly state to you that in probably nine 
out of ten such cases I have divulged such information to counsel for 
the plaintiff, either in advance of pretrial or at pretrial. I must say 
that I have never been prejudiced by my willingness to divulge such 
information. I do not recall any case which had to be tried after the 
information was given to counsel for the plaintiff in the presence of 
the plaintiff and the pretrial judge. 

W.K.T: Do you attach significance, Mr. Sindell, to the identity 
of the parties? 

J.S: The identity of the parties and the type of plaintiff or de- 
fendant in any given lawsuit is of primary importance in evaluating 
a clear liability case. The worst part of the defendant’s case is the 
defendant, and likewise the worst part of the plaintiff’s case could well 
be the plaintiff. These are either weak or strong points in evaluation.'* 

W.K.T: Of course, I think this emphasizes the absolute indis- 
pensability of the plaintiff at the pretrial so that both sides can fully 
appraise the impact that the plaintiff will make on the jury. After all, 
isn’t the real question we are considering: how will the jury react to 
all of these facts that are being disclosed? 

J.S: I might point out, Judge, that very often it is not until the 
pretrial that the defendant’s counsel will say that his investigation 
has disclosed prior injuries. I sometimes wonder why this is not 
conveyed to the plaintiffs counsel earlier. Such information in the 
hands of a conscientious plaintiff's lawyer is helpful in that he can 
discuss it with the plaintiff and re-appraise the situation in the light 
of what he has been told with respect to prior injuries. 

McN: I want to re-emphasize what you stated, Judge Thomas, 





13 “What Price Personal Injury,” Prac. Law., Feb., 1957. See also 1 Belli, Modern 
Trials 756-764 (1954). 
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concerning our trying to put ourselves in the position of a jury in 
reaching what is considered a reasonable figure as to settlement. After 
we have explored all of the facets of the case, I quite agree that coun- 
sel on both sides must then view the case at pretrial from the stand- 
point of a jury. We must put ourselves in the jury box in considering 
the case in order to realistically appraise the case as one for settlement 
or trial as the pretrial conference unfolds. 

W.K.T: The reverse of the coin is the no-liability case, and this 
may very well not be revealed until pretrial. Do you have any special 
comment about the approach that should be made in evaluating a 
so-called ‘“‘no-liability case?” 

J.S: Judge, it is always the hope of the plaintiffs lawyer that 
he has made no mistake in selecting the particular case for filing and 
perhaps for trial. Although it sometimes comes as a shock to the 
plaintiff's lawyer at pretrial that his case is not as strong as he would 
like it to be, he had best keep his eyes and ears wide open when it gets 
to the discussion of liability. If he is convinced by what the defendant 
is willing to disclose at the pretrial affecting liability, he should be 
courageous enough to dismiss his case and frankly tell the client at 
that time that to go forward would result in failure. The lawyer who 
refuses to do so is simply fooling himself. 

McN: From a defense standpoint, I think there are two kinds 
of no-liability cases which have to be considered by defense counsel. 
The one case could be said to be the case where the defense must 
consider extensive, serious and perhaps sickening personal injuries 
involving an elderly person or a youngster, where the testimony from 
the plaintiff’s side is sufficient to persuade the trial judge to submit the 
case to a jury despite the overwhelming and preponderating evidence 
in possession of defense negativing liability. In such a case, defense 
counsel must accurately appraise the sympathetic factors which are 
involved in considering whether to make some offer of settlement to 
counsel for the plaintiff, despite the feeling of confidence on the part 
of defense counsel concerning liability. 

The other case Which is considered a no-liability case is the one 
where counsel for the defense has in his possession a signed and 
accurate statement given by the plaintiff completely eliminating the 
question of liability insofar as the defendant is concerned. In such 
a case, I would not be willing to make any offer of settlement and 
would much prefer taking such a case to trial and defending it, despite 
the question of seriousness of injury. 

W.K.T: So far, gentlemen, we have been discussing the formal 
part of the pretrial. Before this first part of the pretrial is concluded, 
the pretrial judge should be sure that every step necessary to ready 
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the case for triai has been taken. Now any mention of settlement 
has been carefully and purposely excluded from the formal part of 
the pretrial. The second part of the pretrial, on the other hand, goes 
directly to the question of settlement. You are both thoroughly famil- 
iar with our procedure of conducting separate settlement discussions. 
Do you go along with that procedure? 

J.S: Judge, this is the best way, of course. It gives each of the 
parties an opportunity to think about what has happened at the 
formal pretrial. While the one side is discussing the matter with the 
judge in chambers, the other side can be discussing it with his client. 
Another and perhaps the most important part of the separate settle- 
ment discussions is for the judge to be willing to discuss settlement 
figures with plaintiff’s counsel and the plaintiff. After the judge has 
heard the formal part of the pretrial, he is in an ideal position to 
evaluate the case for both sides. The judge’s offices should always be 
open to discussing money with the plaintiff and with counsel for the 
plaintiff in the judge’s chambers—and for that matter with defend- 
ant’s counsel and the claims man too. Without the judge’s help in 
discussing this figure with the client, plaintiff's lawyer sometimes is 
unable to bring to a close by settlement a case which plaintiff’s 
counsel knows should be settled at the figure which has been offered. 

McN: I would like to make two points here. One is that I feel 
that the pretrial judge should always first discuss a figure of settle- 
ment with counsel for the plaintiff and not first discuss a figure of 
settlement with counsel for the defendant, as some judges have done. 
I feel that it is axiomatic that the figure which has to be discussed by 
counsel for the defendant should first come from the plaintiff. I do not 
agree that defense counsel should be asked first to venture a figure 
which would be offered in settlement provided the plaintiff would 
accept such a figure. It seems to me that such an approach to a pre- 
trial discussion on the settlement issue is one which places a great 
burden upon the defendant and counsel for the defendant. 

Secondly, I feel that it is a necessary function of the pretrial 
judge to actively and impartially conduct the settlement discussions 
to the end that there is an honest and sincere negotiation between 
the demand and the offer for the ultimate settlement of the case in 
fairness to both parties. The pretrial judge should not remain aloof 
when there is any chance whatsoever of bringing the case to a con- 
clusion by reason of a settlement. In order to achieve the ultimate 
settlement of the case, it seems to me that the pretrial judge must 
by his actions gain the confidence of both sides. He must impress 
upon both sides that he is a disinterested arbiter and that he is view- 
ing the case as perhaps a juryman would view the case. By his com- 
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ments and contributions in settlement discussions he acts as the 
catalyst. Thus, he brings the two opposing parties into complete 
agreement and brings about the successful culmination of litigation, 
which is the very purpose of the whole pretrial procedure. 

J.S: The pretrial judge should inform the parties of the prob- 
lems and expenses of trial, the general rules of law applicable to the 
case, and the function of the jury and the trial judge. The pretrial 
judge would not be remiss in using gentle persuasion with both plain- 
tiff and defendant to accept an offer which he himself feels to be 
reasonable under the given circumstances. If the pretrial judge feels 
that there would be an advantage in holding a second or third pretrial, 
he should so order, rather than simply dropping all settlement con- 
versation, if the offer and demand figures are reasonably close. A 
little urging by the pretrial judge might be just the thing to turn a 
lengthy piece of litigation into a closed file. 

W.K.T: There is a great deal to what both of you have said. 
One particular subject warrants special comment in connection with 
these settlement discussions. 

The question continually arises at pretrial whether defendant 
legally can be required to disclose public liability policy limits, and 
whether as a practical matter the company should disclose policy 
limits in any event. 

To date, there is no report of any Ohio court having ruled that 
disclosure of policy limits can be forced. Of course, after judgment, 
it’s a different story.”* 

But in the process of evaluating a personal injury case, the size 
of the public liability policy may become very pertinent. Undoubtedly, 
plaintiff’s evaluation of his case should first be made without reference 
to policy limits. But everyone knows that the collectibility of the 
defendant is a significant fact to be considered in reaching a final 
evaluation of the worth of any action for money damages. It is at 
this stage that a casualty insurer is well advised to disclose its policy 
limits and to be willing to verify the size of the policy. Many cases 
can be cited by pretrial judges and trial counsel where such disclosure 
brought to settlement a case which otherwise would have unneces- 
sarily gone to trial. Nothing would be gained by recording a verdict in 
excess of the policy limits, an excess which never could be collected. 

Now we may summarize the role of the pretrial judge in the 
settlement discussions. As I see it, the pretrial judge is a mediator 
who fulfills several functions. 

His acquaintance with the case freshly gleaned from the first 
part of the pretrial and from any additional relevant information 





14 See Ohio Rev. Code § 3929.06 (1953). 
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imparted in the separate conferences, combined with his disinterested- 
ness, enable him to fairly assess the strengths and weaknesses of each 
side of the case. Taking the long view, he is in a good position to even 
anticipate the probable outcome. What are the chances of a plaintiff’s 
or defendant’s verdict? If it is a verdict for the plaintiff, what is the 
likely range of money damages? Answering these questions, he can 
arrive at a settlement evaluation which is fair to both sides. 

Secondly, by talking separately with each side, he can find out 
what the plaintiff actually regards the worth of his case to be, and 
how much money, if any, the defendant is willing to pay. In the sepa- 
rate discussions he can give each party the benefit of his own ap- 
praisal. Especially, he should reveal his own evaluation to the party 
whose figure seems not in keeping with a realistic evaluation. By 
undertaking back-and-forth negotiations with each side separately, a 
pretrial judge may often achieve an evaluation of the personal injury 
case which is satisfactory to both sides. In arriving at such a figure, 
the parties can properly feel that the settlement represents the logical 
result of a judicial hearing. 

If, on the other hand, separate negotiations reach an evaluation 
unacceptable to either or both sides, the pretrial has nevertheless 
served a useful purpose. The pretrial judge has assisted each side 
in readying the case for trial. So too, the gap between opposing eval- 
uations has often been so narrowed by pretrial that a settlement may 
result before the case is actually called to the trial room, with the 
accompanying savings of time and expense for each side. 














ADVOCACY IN THE PREPARATION AND PRES- 
ENTATION OF MEDICAL EVIDENCE 


Joun HotscHuH* 


“When doctors differ, who decides 
amid the milliard-headed throng?” 
—Sir Richard Francis Burton, The 
Kasidah of Haji Abdu El-Yazdi, 
Section VIII, Couplet XXIX (1853). 


The Problem 


It has been estimated that actions involving personal injuries 
account for seventy-five percent of all cases pending in the courts 
today’ and that seven out of ten litigated personal injury cases turn 
upon medical considerations rather than legal questions.” The increas- 
ing volume of personal injury litigation, with greater emphasis than 
ever before being placed upon the medical evidence, has had profound 
effects upon the legal and medical professions. Today’s personal injury 
attorney is often required to be as familiar with the post-concussion 
syndrome as he is with the doctrine of proximate cause; he must fre- 
quently spend more hours in the libraries of medicine than in the 
libraries of law; and he must gain, through research and consultation 
with physicians, a thorough understanding of the injuries suffered by 
the plaintiff, including diagnosis, treatment, and prognosis, if he is to 
properly advocate the cause of his client—whether he be on the plain- 
tiff’s or on the defendant’s side of the table. There is no doubt that the 
legal profession is meeting the need for greater medical knowledge, 
not only by the individual efforts of its members, but also by the 
exchange and dissemination of information through medico-legal in- 
stitutes, medico-legal journals, and national associations of attorneys 
whose practices consist primarily of personal injury cases. The result 
is the appearance of “a bastard profession, fifty percent law, fifty 
percent medicine,’”* whose ranks have been divided by specialization 
into “plaintiffs’ counsél” and “defense counsel.” 

The medical profession, in turn, has felt the effects of the in- 
creasing volume of litigation, the emphasis placed upon medical evi- 
dence, and the specialized advocacy of the bar. The legal advocates, 
divided into two camps, have frequently enlisted the aid of those in 





* Member of the firm of Alexander, Ebinger, Wenger & Holschuh, Columbus, Ohio. 

1 Peck, “Impartial Medical Testimony,” 22 F.R.D. 21, 22 (1958). 

2 Small, “Law Schools Need to Give a Shot of Medicine,” 41 A.B.A.J. 693 (1955). 

3 Belli, “Direct and Cross-Examination of Medical Witnesses,” 24 Tenn. L. Rev. 
511, 518 (1956). 
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the medical profession who will best serve their respective positions 
in the preparation and presentation of the medical evidence with the 
result that many experts are now classified by the personal injury bar 
as “plaintiffs’ doctors” or “defendants’ doctors.”* The common em- 
ployment of those physicians, known by counsel to be of the view or 
inclination favorable to their respective positions, has resulted in the 
appearance of the “medical advocate” and in irreconcilable conflicts 
in medical testimony in many areas where such conflicts should not 
exist. These developments have not only focused attention upon the 
wisdom of permitting laymen to resolve medical questions, but they 
have already led in some jurisdictions to the creation of the “impartial 
medical expert” selected and sponsored by the court instead of by the 
litigants. 

Extreme advocacy has thus created a problem which threatens to 
limit, if not eventually to destroy, the adversary method of resolving 
issues in this field of medical evidence. To preserve that system, to 
maintain a proper relationship between the two professions, and to 
merit the confidence of the public in both, there must be limitations 
upon advocacy in the preparation of the medical evidence and upon 
its presentation at the time of trial. It is not the purpose of this article 
to recommend particular procedures for the most effective preparation 
of such evidence, or trial techniques for its presentation, but rather to 
suggest areas wherein advocacy must be used and others wherein it 
must be discarded in order to create the balance necessary for the 
survival of the adversary method of determining medical issues. 


Preparation of the Medical Evidence 


An attorney who neglects to thoroughly prepare the medical 
aspects of his case is as deficient in his representation as one who 
neglects to investigate the facts of the accident in question. Advocacy 
in this area demands all of the initiative, imagination and ability pos- 
sessed by the attorney. It includes far more than seeking a report 
from an attending physician and a summary of the hospital records. 
It requires consultation with the attending physician, a thorough study 
of the hospital records and, usually, a great deal of medical research by 
the attorney. Until the language barrier between attorney and physi- 
cian has been eliminated, there obviously can be no adequate prepara- 
tion for trial. The study of medical texts and literature is not only a 
prerequisite to the preparation of the attorney’s own case, but it is 
equally essential for the ability to successfully challenge the “medical 





4 Brown, “Unethical Medical and Legal Practices in Personal Injury Litigation,” 
95 Am. J. Surg. 695 (1958); Stetler, “Growing Need for Medicolegal Cooperation,” 116 
Ill. Med. J. 144 (1959). 
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advocate” who may appear for the other party. It is here that ad- 
vocacy, in the form of toil and perseverance, needs to be employed to 
a greater extent than ever before. 

In a multitude of personal injury cases the injured person has not 
been examined or treated by a specialist, and in some cases he has not 
yet sought treatment from any physician. His attorney and, at a later 
stage, the attorney for the defendant, is frequently faced with the 
necessity of recommending or selecting a specialist for the purpose of 
making an examination to determine the nature and extent of the 
injuries, their causal connection to the accident, and the prognosis for 
recovery. Advocacy here must have its limitations. The attorney has 
a responsibility, not only to his client but to his profession as well, to 
select for this purpose a competent and unbiased expert and not one 
whose reports and testimony have earned him the distinction of being 
a “medical advocate” for plaintiffs or for defendants. It is, of course, 
recognized that no doctor can be completely objective in his examina- 
tion and evaluation of a patient and that the most respected leaders 
in their particular specialties will, because of their personal back- 
grounds, training, and many other factors, frequently differ to some 
degree as to their conclusions.® There is, however, a small group of 
doctors who, by reason of zealous exaggeration or extreme conserv- 
atism, have justifiably earned the stamp of ‘“‘advocate” and to whom 
claimants are referred, not because of a confidence in their ability, but 
because of an assurance that the forthcoming report will be “favor- 
able.” Such doctors become “professional experts” whose appearance 
in the courtroom is so frequent that attorneys feel compelled to caution 
them against displaying familiarity with the courtroom procedure and 
personnel and to suggest “that they act like any other witness would 
under the circumstances, so that the jurymen will feel that they are on 
the same level, that it isn’t necessarily a professional witness.’”® 

The problem of the “professional expert” is not new. Over thirty 
years ago the Supreme Court of Pennsylvania observed: 

The professional expert, whose testimony we relate above, fre- 

quently appeared in court as a witness in personal injury cases, 

and the inference from his evidence is that he made the giving of 
testimony in such actions a business. One of the evils in the trial 

of personal injury cases is padding the claim with evidence of the 

professional medical expert.” 

More recently, the modern expert medical witness and his influence 
upon the jury was well described in the following language: 
~~ 5 Donley, “Why Medical Experts Disagree,” 36 Rhode Island Med. J. 436 (1953); 


36 Med. Economics 62 (1959). 
6 Transcript of Proceedings of NACCA Medico-Legal Seminar, Hartford, Conn., 


Nov. 1958, p. 99. 
7 Murphy v. Pennsylvania R.R., 292 Pa. 213, 216, 140 Atl. 867, 869 (1927). 
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An expert medical witness is an important part of the technique 
in personal injury litigation. He generally is a persuasive, fluent, 
impressive witness, able to make the jury understand that what 
he is telling them is the product of years of educational prepa- 
ration and medical experience, with particular reference to and 
emphasis on the specialty involved. He will name his colleges 
and universities, his degrees, the medical societies to which he 
belongs, the national specialty groups to which he has been ad- 
mitted, the hospitals in which he has interned or externed, and 
the hospital staffs on which he has held positions. Having thus 
made his introduction, he will state his findings upon examination 
of the plaintiff and, by means of a long hypothetical question 
devised for that purpose, will relate the cause of the pathological 
condition to the accident and give his prognosis. That he is being 
paid by one side is always skillfully lost in casual answers to cross- 
examining cynical questions by a modest shrug indicating that a 
charge is made per hour or day, which seems wholly inconsistent to 
the large proportions from which his great capacities emerge. Thus 
is set the basis for the jury’s finding on damages. . . . They, 
[medical witnesses] as much as the lawyers, shattered the aerial 
limits of verdicts in personal injury cases and made hundreds of 
thousands grow where only thousands grew before.* 


Statistics concerning the “professional expert’ are, of course, 
fragmentary, and only in recent years have there been efforts to record 
the appearances of well-known “medical advocates.” A startling ex- 
ample, however, is the doctor who appeared in court three hundred 
times in one year.* In personal injury actions against railroads, which 
constitute only a fraction of the entire field, it is not unusual to find 
doctors who, within a relatively short period, have appeared in well 
over a hundred cases; and, in at least one instance, an appearance of 
the same doctor in over five hundred cases has been noted.'® 

The selection and use of the “medical advocate” is not within the 
realm of legitimate advocacy on the part of the attorney. Extreme ad- 
vocacy in this area results in (1) widening the legitimate areas of 
medical dispute with radical and irreconcilable opinions on_ basic 
medical issues; (2) decreasing settlement possibilities with resulting 
increase in litigation and court congestion; (3) criticism of the process 
whereby the jury is given the task of resolving such conflicts; (4) 
inter-professional criticism; and (5) in some cases, the possibility of 
actually retarding rehabilitation of the injured party." 

Assuming the selection of a well qualified, unbiased medical ex- 
pert, advocacy on the part of the attorney is again essential in the 





8 Kemeny v. Skorch, 22 Ill. App. 2d 160, 170, 159 N.E.2d 489, 493 (1959). 
9 Symposium—“The Medical Witness in Court,” 1 Am. Pract. 595 (1957). 
10 Association of American Railroads, Claims Research Bureau. 

11 Brown, supra note 4. 
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subsequent phases of the pre-trial preparation of the medical evidence. 
This, of course, includes conferences with the doctor well in advance 
of trial in order that the medical issues can be thoroughly discussed, 
that questions resulting from the attorney’s basic medical research 
can be resolved, and that the attorney can be directed to the most 
recent and most authoritative medical literature. At later conferences 
the basic outline of the testimony should be reviewed, the hypothetical 
questions carefully examined, and the use of demonstrative evidence 
explored. Such preparation is of critical importance if the evidence is 
to be presented in a clear, understandable and effective manner and 
if the legal advocate is to be prepared to recognize any exaggerations, 
omissions, and discrepancies in the medical testimony offered by the 
opposite party. 
Presentation of the Medical Evidence 

We found a scirrhous adenocarcinoma of the small intestine with 

metastasis to parietal peritoneum and serosa of the greater part 

of the intestinal tract. Adenocarcinoma is a type of cancer. We 

also found multiple obstructions of the small intestine due to tumor 

infiltrations and adhesions. There was a double enterostomy open- 

ing near the midline with a healed rectus incision on either side. 

The above testimony prompted a reviewing court to caustically 
remark that, “This simple language was for the benefit of the lay- 
men,”’” and it illustrates the importance of translating medical evi- 
dence into terms which the jury can readily understand. Advocacy 
demands an ability on the part of counsel to perform this task, and it 
can be done only after the attorney has gained a complete under- 
standing of the terminology involved through his pre-trial research 
and consultations. Increased ability on the part of counsel and re- 
sulting improvement in the reduction of medical language to com- 
prehensible terms meets, in part at least, one of the objections to our 
present system, viz., the lack of ability on the part of the jury to 
understand, much less resolve, disputed medical testimony. 

In this connection, the use of visual aids such as medical charts, 
illustrations, models, positive X-rays and other exhibits may be of 
real assistance to the jury. Plaintiffs’ counsel have undoubtedly been 
the leaders in the use of medical demonstrative evidence,’* but it is 
believed that the same tools are of equal assistance and importance to 
defense counsel. The use of such evidence depends upon its relevancy, 
materiality and, of most importance, its emotional effect.* Here, too, 





12 Prudential Ins. Co. of America v. Lowe, 313 Ky. 126, 129, 230 S.W.2d 466, 468 
(1950). 

13 See, e.g., 2 Belli, Modern Trials §§ 268-279 (1954). 

14 Yegge, “How Much ‘Blood’ May A Jury See,” 1959 Ins. L.J. 215 (1959); Annot., 
58 A.L.R.2d 689 (1958). 
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advocacy must have its limitations and should not be carried to the 
extreme of employing exhibits and techniques whose probative or 
illustrative values are outweighed by the possible inflammatory re- 
actions. The use of medical instruments,’® movies of operations’® and 
other similar practices normally fall within the latter category.** 

It is well known that many doctors have a fear of the courtroom, 
based in part upon the prospect of a cross examination which fre- 
quently takes the form of a direct challenge to the doctor’s ability and 
credibility. The average doctor is not prepared, by training or tem- 
perament, for such assaults,’* and frequently his courtroom experience 
results in bitterness and distrust for the legal profession and the sys- 
tem which permits such practices. All too frequently such cross ex- 
aminations are neither necessary nor helpful. The nature and extent 
of the cross examination of a medical expert should depend upon two 
factors: first, the nature of the witness and his testimony and, second, 
the extent of the preparation made by the attorney. If the doctor is 
well qualified, confines his testimony to his particular specialty, testi- 
fies honestly and without exaggeration, then certainly the cross ex- 
amination should be far more limited than in the case of the “medical 
advocate.” Just as thorough preparation will enable the attorney to 
recognize the extreme testimony from the “medical advocate” or “pro- 
fessional expert,” so will it enable him to prepare and present an 
effective cross examination of that witness. The extreme medical tes- 
timony, whether it be offered by the plaintiff or by the defendant, 
must be challenged and the witness who gives it discredited. The task 
of the attorney in this respect is not easy, but the difficulty is in inverse 
proportion to the degree of exaggeration and to the amount of pre- 
trial preparation. The approach should be determined, the basic ques- 





15 Winters v. Richerson, 9 Ill. App. 2d 359, 132 N.E.2d 673 (1956); Taylor v. 
Kansas City So. Ry., 364 Mo. 693, 266 S.W.2d 732 (1954). But see McMann v. Reliable 
Furniture Co., 153 Me. 383, 140 A.2d 736 (1958). 

16 Melvin M. Belli, a leading exponent of the use of demonstrative medical evi- 
dence, states: “It is in situations such as these that the practical, though certainly not 
scientific, rule of thumb applies; these matters are left to the trial judges’ discretion. 
Presently, although the author knows of no appellate decision, the trial court discretion 
may very well be that most surgical procedures offered in evidence by means of colored 
motion pictures would be refused.” Belli, supra note 13, at § 272. 

17 Hinshaw, “Use and Abuse of Demonstrative Evidence: The Art of Jury Per- 
suasion,” 40 A.B.A.J. 479 (1954); Note, “A Legal Penumbra; When Does Demonstrative 
Evidence Become Prejudicial?” 6 Syracuse L. Rev. 160 (1954). 

18 1 Adelson, DeWitt, Gerber, Moritz & Schroeder, “Physician in the Courtroom,” 
Law-Medicine Series, 67-68 (1954); Herrman, “Dr. Witness,” 29 Del. St. Med. J. 8 
(1956) ; Stetler, “You, Doctor, Will Be a Witness,” 1957 Med. Tr. Tech. Q. 247 (1957); 
Stetler, “Medical-Legal Relations—The Brighter Side,” 2 Vill. L. Rev. 487 (1957). 
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tions prepared, and the supporting medical texts and literature gath- 
ered well in advance of the trial.’® 

With respect to cross examination, therefore, advocacy at the 
trial is vitally important. If unrestrained and misdirected, it injures 
not only the client’s case but the relationship of the two professions 
as well. If properly employed to challenge the “medical advocate,” 
it not only serves the client but contributes to the maintenance of the 
adversary system by discrediting and discouraging extreme medical 
testimony. 


The Role of Advocacy—Past and Future 


It is submitted that extreme advocacy, particularly in the em- 
ployment and use of the modern “professional expert,” has been 
largely responsible for the mounting dissatisfaction with the present 
system of resolving medical issues by the adversary process. It is also 
submitted that any lack of advocacy on the part of counsel in medical 
research and preparation contributes to the problem. If the emphasis 
is not changed, the role of advocacy will deservedly be reduced, if not 
eliminated, from the medical aspects of personal injury litigation. 
Efforts to solve the problem by the creation of court sponsored experts 
are gaining momentum and deserve the attention of all members of 
the bar who are concerned with correcting the abuses which have 
arisen. 


Impartial Medical Testimony—The New York Plan 


For many years the judiciary and the professional organizations 
have been deeply concerned with the quality of expert testimony and 
the problem of extreme advocacy in the presentation of medical evi- 
dence. Proposals have run the gamut from “let well enough alone,’ 
to appeals to conscience*’ to the withdrawal of scientific issues from 
the jury’s consideration.** One of the oldest proposals, and one which 
has been widely approved, is the appointment by the court of a neutral 
expert witness whose report and findings, while not conclusive, are 


4 — — 





19 Stichter, “Interrogating the Medical Expert,” 21 Ohio Bar 177 (1948); Tullar, 
“The Doctor and the Court,” 14 Ariz. Med. 71 (1957). 

20 Foster, “Expert Testimony—Prevalent Complaints and Proposed Remedies,” 11 
Harv. L. Rev. 169 (1897). 

21 Stryker, “A Consideration of the Need of Legislation Bearing Upon the Question 
of Expert Testimony,” 28 N.Y. St. J. Med. 243 (1928); Williams, “The Doctor as a 
Witness,” 56 N.Y. St. J. Med. 1440 (1956). 

22 Eliott & Spillman, “Medical Testimony In Personal Injury Cases,” 2 Law & 
Contemp. Prob. 466 (1935); Smith, “Scientific Proof and Relations of Law and Medi- 
cine,” 10 U. Chi. L. Rev. 243 (1943); Forum—“The Medical Witness and Medical 
Testimony In Negligence and Malpractice Cases,” 54 N.Y. St. J. Med. 1957 (1954). 
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given great weight by reason of his competency and impartiality.** In 
1926 the House of Delegates of the American Medical Association 
adopted resolutions recognizing the need for a system which would 
eliminate the abuse of medical testimony and endorsed the principle 
of the court appointed medical expert.** In 1937 the National Con- 
ference of Commissioners on Uniform State Laws drafted and pro- 
mulgated the Model Expert Testimony Act®® which would permit a 
judge in any case to appoint one or more experts, not exceeding three 
in number, to examine the plaintiff, file a report and testify at the 
trial.2* The Model Act, as such, has met with little success and only 
one state has adopted it in its entirety.** With the increasing volume 
of personal injury litigation, however, and with increasing advocacy 
in the presentation of medical evidence, the basic concept of court 
appointed experts has made substantial progress in recent years. The 
most important application has been the formation and development 
of the New York Medical Expert Testimony Project. 


In 1952 the justices of the Supreme Court of New York County, 
concerned about the problems created by the presentation of medical 
evidence through partisan experts, solicited the suggestions and as- 
sistance of the bar associations and medical societies in that com- 
munity. The result was the creation of the Medical Expert Testimony 
Project. The problem sought to be resolved was well stated in the 
report of the special committee of the New York City bar association 
on this project. After noting the varying degrees of competency among 
doctors, the committee observed: 

Nor are all doctors equally impartial. Some are above suspicion. 

A few are corrupt. In between are a number who become infected 

with bias when called as witnesses in the conventional way. Cast 

in the role of partisans, subjected to hostile cross-examination, 

and paid by one side, they tend to color their testimony. Their 

opinions may be expressed a little more strongly than the facts 

or the state of medical knowledge warrant and needed reservations 

may be omitted when convenient. As experts, they receive not 

ordinary witness fees, but special compensation, sometimes very 





23 Proposals for court appointed experts have been made for many years. See, e.g., 
Herschel, “Services of Experts In The Conduct of Judicial Inquiries,” 21 Am. L.R. 571 
(1887); Washburn, “Testimony of Experts,” 1 Am. L. Rev. 45 (1866). 

24 Digest of Official Actions 1846-1958 of the American Medical Association, 255. 

25 The Act was approved by the National Conference of Commissioners on Uniform 
State Laws in 1937 as a Uniform Act and was redesignated as a Model Act in 1943. 

26 Model Expert Testimony Act, §§ 1-10, 9A U.L.A. 351 (1957). 

27 South Dakota, S.D. Code, tit. 36, c. 36.01 (Supp. 1952). The Model Code of 
Evidence, adopted and promulgated by the American Law Institute, contains provisions 
similar to those in the Model Expert Testimony Act. Model Code of Evidence Rules 
403-410 (1942). 
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substantial in amount. Too often their testimony reflects the 
partisan source from which their testimony comes.”* 


Under the New York procedure, the judge conducting a pre-trial 
conference has the right, pursuant to a special rule of court, to order 
an examination of the injured person by a member of a panel of med- 
ical specialists selected by the New York Academy of Medicine and 
the New York County Medical Society.”® There are fifteen panels of 
various specialists, and the name of the specialist within each panel 
who will conduct the examination is selected by rotation. Although the 
available specialties are known, the judge and the attorneys do not 
know in advance the name of the particular specialist who will be so 
selected. The judge describes the medical dispute and indicates the 
type of specialist needed for the examination and the selection is then 
made by an assistant special deputy clerk in charge of the medical 
report office. The findings of the specialist and his report, copies of 
which are received by the court and the attorneys, form the basis for 
a further pre-trial conference. It is at this stage that an important 
objective of the plan is often realized, viz., the settlement of cases by 
the readjustment of positions due to the influence of the impartial 
specialist’s report. 

If the case is not settled, the specialist may be called by the judge 
or by either of the parties to testify, and his position as a court ap- 
pointed expert is made known to the jury. He may be cross examined, 
just as any other expert witness, and neither party is precluded from 
presenting his own specialist to support his position or to contradict 


28 Impartial Medical Testimony, A Report By a Special Committee of the Associ- 
ation of the Bar of the City of New York on the Medical Expert Testimony Project 
7 (1956) (hereinafter cited as the New York Project Report). 

29 The rule, effective December 1, 1952, provides: “1. There is established in the 
Supreme Court for the County of New York an office to be known as the Medical 
Report Office. 

2. In any personal injury case in which, prior to the trial thereof, a justice shall 
be of the opinion that an examination of the injured person and a report thereon by 
an impartial medical expert would be of material aid to the just determination of the 
case, he may, after consultation with counsel for the respective parties, order such 
examination and report, without cost to the parties, through the Medical Report Office 
of the Supreme Court, New York County. The examination will be made by a member 
of a panel of examining physicians designated for their particular qualifications by 
the New York Academy of Medicine and New York County Medical Society. Copies 
of the report of the examining physician will be made available by the clerk of the 
Medical Report Office to all parties. 

3. If the case proceeds to trial after such examination and report, either party may 
call the examining physician as a witness or the trial justice may, if he deems it desirable 
to do so, call the examining physician as a witness for the court, subject to questioning 
by any party, but without cost to any party.” 12 Nichols-Cahill, New York Civil 
Practice Acts 542 (1959 Supp. 108). 
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the testimony of the court appointed expert. The fee of the impartial 
medical witness is paid from court funds.* 

The New York plan, now well beyond the experimental period, 
appears to be firmly established as a part of the trial procedure in 
New York and Bronx Counties. With varying modifications it has also 
been adopted in Baltimore, Maryland, Los Angeles, California, and by 
the United States District Courts for the Eastern District of Penn- 
sylvania and the Northern District of Ilinois.** In Cleveland, Ohio, 
the concept of impartial medical testimony has been adopted to a 
limited extent by a rule of court effective November 9, 1959, which 
contains drastic modifications of the New York plan. The most un- 
usual feature of the Cleveland rule is the restriction of the use of im- 
partial experts to the pre-trial stage and a prohibition against in- 
forming the jury that a medical panel plan has been utilized.** 





30 New York Project Report 13-35. 

81 Anderson, “Medical Testimony In the Courts,” 43 J. Am. Jud. Soc’y 79 (1959) ; 
Anderson, “Unbiased Medical Expert Testimony—An Actuality,” Proceedings of Medico- 
legal Symposiums sponsored by the Law Department and Committee on Medicolegal 
Problems of the American Medical Association, 102 (1955); Niles, “Impartial Medical 
Testimony,” 29 Del. St. Med. J. 247 (1957); Court Congestion, Dec., 1959. For a 
description of the various projects and a review of the progress being made in the 
formulation of Interprofessional Codes see Barr, “Medical Testimony: Doctors and 
Lawyers Cooperate,” 41 J. Am. Jud. Soc’y 78 (1957). The rule of the United States 
District Court for the Eastern District of Pennsylvania was tested by a petition for a 
writ of mandamus and prohibition in Hankinson v. The Pennsylvania R.R., Civil 
Action No. 21051. The petition was denied by the Court of Appeals for the Third 
Circuit in Hankison v. VanDusen, .No. 12740 and the Supreme Court of the United 
States denied certiorari in Hankinson v. Van Dusen, 359 U.S. 925 (1959). 

32 Rule 21A of the Court of Common Pleas of Cuyahoga County provides: “Pre- 
Trial Medical Panel. In any personal injury case in which, at or during pre-trial, the 
Pre-Trial Judge, after consultation with counsel for the respective parties, shall be 
of the opinion that an examination of the injured person and a report thereon by a 
panel of medical experts would be of material aid to the just determination of the case, 
he may order an examination and report, without cost to the parties. 

Upon being advised of such order, the Academy of Medicine shall proceed to 
designate three (3) medical experts to constitute a medical panel to conduct such 
examination and report thereon in writing at the earliest practicable date. In any case 
in which counsel for the respective parties represent to the Judge that an examination 
by all three panel members is either impracticable or too time-consuming, the Judge may 
direct that the examination shall be conducted by one panel member whose findings 
and report shall be submitted to the other two members of the panel who, in turn, 
shall review the same and appropriately record their approval or disapproval in whole 
or in part. In the event one or both of said reviewers should not be in accord with 
the findings and report of the examining physician, a written report so stating, together 
with the reasons therefor, shall be submitted. 

All reports by any panel named hereunder shall be forwarded to the proper officers 
of the Academy of Medicine of Cleveland for transmission to the Pre-Trial Judge who 
made the original order with copies sufficient in number for counsel in the case. 
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The merits of the impartial medical expert system have been 
widely debated, and it undoubtedly is one of the most important and 
most controversial innovations in the traditional process of resolving 
issues before the jury in an adversary manner. It has, however, ob- 
tained the approval and encouragement of organizations in both pro- 
fessions.** Proponents of the court appointed medical expert plan 
claim the following accomplishments: 


1. It has improved the process of finding medical facts in litigated 
cases. 
2. It has helped to relieve court congestion. 


3. It has had a prophylactic effect upon the formulation and 
presentation of medical testimony in court. 





Before a Pre-Trial Judge shall order an examination and report by a panel of 
medical experts as provided herein, the parties, by their respective counsel shall stipulate 
in writing (1) that in the event the cause is tried, neither side shall make any reference 
to the fact that a medical panel plan had been utilized at or during pre-trial or to the 
fact that any medical witness appearing at the trial had previously served as such panel 
member; and (2) that in the event of a breach of such commitment, the trial Judge 
shall be authorized to immediately declare a mistrial. 

If the case proceeds to trial after such examination and report, either party may call 
any member of the panel as a witness at the expense of such party on the usual fee 
basis incident to the employment of medical experts. 

No physician shall be designated by the Academy of Medicine of Cleveland to serve 
on the panels provided for herein unless (1) he is an acknowledged expert in the field 
which he is to represent and (2) he is willing to accept compensation for his services 
under a fee schedule established by the Academy of Medicine of Cleveland with the ‘ 
approval of the court. 

The foregoing Rule shall be effective November 9, 1959 and shall remain effective 
for a period of two years thereafter.” 

The operation of the Cleveland rule would appear to depend upon the willingness 
of the parties to enter into the described stipulation. The original plan, as proposed by 
the Cleveland Academy of Medicine, did not contain such a provision. Report of the 
Rules Committee to the Chief Justice and Judges of the Court of Common Pleas, 
Cuyahoga County, September 28, 1959. 

33 The House of Delegates of the American Bar Association approved a resolution 
in 1957 which provides, in part, as follows: “Resolved, that the American Bar Association 
adopt a national program, to be implemented at the local level, of fostering the creation 
and employment of panels of impartial medical experts, under court aegis, in the pre- 
trial consideration and trial of personal injury cases especially in those communities 
where there is a volume of personal injury litigation in the courts and where there is 
a sufficient number of qualified doctors available to constitute a panel. 

That the panel be selected by professional bodies on the basis of professional quali- 
fications ; 

That the panel be employed at the pre-trial and trial stages of such cases.” 82 A.B.A. 
Rep. 185 (1957). 

See also Resolution of the House of Delegates of the American Medical Association, 
supra note 24, and Editorial, “Impartial Medical Testimony,” 168 J.A.M.A. 50 (1958). 
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4. It has proved that the modest expenditure involved effects a 
large saving and economy in court operations. 

5. It has pointed the way to better diagnosis in the field of 
traumatic medicine.™* 


It is submitted that one of the greatest virtues of the impartial 
medical witness procedure is its deterrent effect upon the “medical 
advocate.” Recognizing this as “the least tangible, but possibly the 
most important, effect of the project,” the New York Project Com- 
mittee has said: 


While no statistics can be compiled and no cases cited, it seems 
highly probable that the very existence of the Project, in newly 
initiated cases, tends to deter doctors and lawyers from making 
consciously false or grossly exaggerated medical claims. Such 
claims can be exposed more readily than heretofore and under cir- 
cumstances that might prove, at the least, embarrassing for those 
concerned. Doctors cannot sell slanted medical reports without the 
consciousness that their work may be reviewed by the leaders of 
their profession. They cannot bargain to give favorable testimony 
without the realization that they may be confronted in court by a 
highly skilled specialist and come off second best, risking their 
professional reputations in the process. Lawyers can no longer 
rely, with any semblance of confidence, on false or inadequate 
medical reports to gain settlements, or on false medical testimony 
to win trials. They cannot fail to be more insistent upon receiving 
and being guided by honest and competent medical opinions.*® 


There are many opponents of the impartial medical witness plan 
who very ably point out its defects. The two most often advanced 
criticisms are: 


1. Medicine is not an exact science and in many areas there are 
legitimate, recognized differences of opinion among the highest 
qualified specialists. For this reason, and because concepts in 
traumatic medicine are ever changing, it is grossly unfair to 
select at virtual random a doctor who may adhere to a par- 





34 New York Project Report 5; Botein, “The New York Medical Expert Testimony 
Project—and Its Results to Date,” 5 La. B.J. 15 (1957); Frost, “Impartial Medical 
Testimony,” 1960 Ins. L.J. 17 (1960) ; “Symposium—The Impartial Medical Testimony 
Plan,” 97 Am. J. Surg. 672 (1959). 

35 New York Project Report 27-28. “It is impossible to estimate the number of 
cases that are settled because one of the parties fears to expose his medical claim to the 
scrutiny of an impartial expert. There are certain facts that will defy precise statistical 
measurement. For example, how many cases were settled because one side feared that 
referral to an impartial expert would disclose the falsity of his medical claim; or what 
is the ratio of cases in which puffing of injuries is discouraged by fear of possible dis- 
closure; or what prophylactic effect does the Medical Panel have on the excesses of 
that small band of disreputable lawyers and doctors I referred to earlier.” Botein, supra 
note 34 at 21. 
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ticular school of thought and to present him under the aura 
of a court appointed, court sponsored expert whose opinion 
unquestionably carries great weight with the jury. 


2. The impartial medical expert procedure is an encroachment 
upon the traditional adversary system and is a direct step 
toward the transformation of trial by jury into an admin- 
istrative proceeding.” 

Certainly there is some merit in the first of these contentions. It 
must be conceded that there are areas of medicine wherein the most 
competent and most unbiased authorities disagree and it is likewise 
true that the chosen “impartial” expert enjoys a considerable ad- 
vantage, by virtue of his known sponsorship by the court, in influ- 
encing the jury toward his point of view. The fact that he makes 
known a divergence of opinions and is subject to cross examination 
may serve to reduce that advantage but it is doubtful that it destroys it. 

With respect to the encroachment upon the adversary nature of 
trial by jury, the New York plan has been defended as simply being 
an extension of the trend toward pre-trial discovery** and a better 
technique for obtaining the ultimate object of litigation—truth and 
justice between the parties. It is forcefully argued that traditional 
form and ritual must yield to any improvements necessary to achieve 
that goal.*® 


36 Lambert, “Impartial Medical Testimony: A New Audit,” 20 NACCA LJ. 25 
(1957). Emile Zola Berman, in a panel discussion on impartial medical testimony con- 
ducted by the Committee on Trial Tactics of the Section of Insurance Law of the 
American Bar Association, stated: “It is to be noted that these disputes in the courtroom 
with some references being made as indicating wide variances between paid protagonists, 
especially those in connection with the effects, both organic and psychological following 
head injuries as well as the controversies with respect to the relation of trauma and 
disease, are not of the bar’s making. They are merely echos of the raging controversies 
in the field of medicine itself.” 1956 Proceedings of the Section of Insurance Law 277. 
See also, Berman, “A Lawyer Looks At the Doctor,” 24 Ins. Counsel J. 418 (1957). 

37 “The whole process of judgment, whether by judge or jury, is shot through with 
controversy. Most impartial judges disagree. Medical formulations should not be made 
matters of law. Whether a’given cause results in a disease or disability should ultimately 
be decided as a question of fact. By whom? Your reaction to the proposals being 
discussed depends in large measure on your answer. My position is that the plan to 
eliminate controversy on this question of fact will eliminate judge and jury.” Harry Gair, 
in panel discussion, supra note 36 at 304. See also, Forum “The Medical Witness and 
Medical Testimony In Negligence and Malpractice Cases,” supra note 22. 

38 Anderson, “Medical Testimony In the Courts,” supra note 31. 

39 Peck, “Impartial Medical Testimony” 22 F.R.D. 21 (1958). It should also be 
noted that, historically, the summoning of experts to aid the court appears in the 
records as early as the fourteenth century. By the eighteenth century, however, the 
party system of experts had become firmly established. Rosenthal, “The Development of 
the Use of Expert Testimony,” 2 Law & Contemp. Prob. 403 (1935). 
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It is the opinion of the author that the selection of a medical 
witness by the court and the presentation of such a witness under the 
auspices of the court is in fact a substantial alteration of the adversary 
nature of jury trials in personal injury cases. It is also believed that 
this erosion of advocacy has been the direct result of an abuse of 
advocacy on the part of attorneys in the preparation and presentation 
of the medical evidence and on the part of doctors who, by submission 
to the role of “medical advocates,” have made the need for reform a 
pressing problem. It is submitted that the best system would be one 
which eliminates extreme advocacy but yet retains the framework of 
an adversary proceeding for the evaluation and determination of 
questions which are legitimately subject to dispute and conflicting 
opinions. 

The impartial medical expert procedure attacks the problem of 
incompetency and extreme advocacy after much of the damage has 
been done but before an ultimate attempt is made by the jury to 
resolve strongly conflicting opinions. The problems created by the 
“medical advocate” culminate in the courtroom, but they originate 
long before that time. The partisan attitude of “plaintiffs’ doctors” 
and “defendants’ doctors” is initially reflected in exaggerated reports 
to the attorneys, with the result that battle lines are drawn based upon 
these tenuous foundations, settlement demands and offers are couched 
in terms of widely separated “medicals,” and the consequences are 
lawsuits, prolonged delays, court congestion, and all of the other 
ramifications of extreme advocacy. An elimination of the problems 
created by the “medical advocate” may, therefore, depend upon 
curative procedures aimed at the roots rather than the branches, and 
it is here that the medical societies have an opportunity again to be 
of great service. They have willingly provided the “impartial medical 
witness” in an effort to resolve conflicts at the trial. It seems that an 
“impartial medical review” of reports and testimony would not only 
complement this procedure but would have a more direct and wide- 
spread effect in deterring advocacy among members of the medical 
profession. The most notable effort in this direction has been made 
in Minnesota. 


Impartial Medical Review—The Minnesota Plan 


In 1940 the Minnesota Medical Association created a Committee 
on Medical Testimony for the purpose of reviewing court cases in 
which it appeared that the medical witness had assumed the role of 
partisan to the point of distorting the true medical facts of the case. 
Under the Minnesota plan the judge or attorney or accusing doctor 
must submit in writing a brief statement to the Committee, giving the 
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name of the doctor to be investigated as well as information pertaining 
to the case in order that the entire transcript of the trial can be ob- 
tained. Only the chairman of the committee knows the identity of the 
complainant. The Committee of six members then reviews the tran- 
script which is obtained at the expense of the state medical association 
and calls upon members of the various specialties to appear before 
the Committee and express their opinions regarding the testimony in 
question. The Committee has no disciplinary or judicial power, and 
it is only in extreme cases that the matter is referred to the State 
Board of Medical Examiners which has the power to suspend or re- 
voke the doctor’s license. In most cases the matter is handled by an 
informal conference with the doctor in question.” 

During a sixteen year period following commencement of the 
plan, thirty-four cases were investigated. Ten were of sufficient gravity 
to be submitted to the State Board of Medical Examiners where dis- 
ciplinary measures were instituted. The report in one case was sent 
directly to a judge of the state supreme court who had requested the 
examination. In six cases the testimony was found to be satisfactory, 
in which event the doctor was not informed of the investigation. In 
seventeen cases the testimony was determined to be questionable or 
extremely partisan and the doctor under investigation was interviewed 
by a member of the committee. Of those cases, the results in sixteen 
proved satisfactory. In the seventeenth case there was no improve- 
ment in the doctor’s expert testimony and with the next complaint he 
was referred to the State Board of Medical Examiners for disciplinary 
action.*" 

The Minnesota plan, followed in a limited number of jurisdic- 
tions, has been considered by some to be an unsuccessful effort to 
solve the problem of conflicting medical testimony.*? From the view- 
point of individual cases, it admittedly is of no aid in resolving disputes 
or settling claims, and it is operative only after the damage to the 
litigant as a result of improper medical testimony has been done. It 
does, however, have the unquestioned merit of attempting to solve the 
problem of the medical advocate by the restraining influence of the 
medical societies exerted upon their own members. It does not inter- 
fere with the adversary character of the trial, and hence those prob- 





40 Hammes, “The Control of Medical Testimony—The Minnesota Experiment,” 28 
Minn. Med. 111 (1945). 

41 “Impartial Medical Testimony,” address by Ernest M. Hammes, Sr., M.D. 
Regional Meeting of the American Bar Association, Baltimore, Md., October 11, 1956. 

42 Medicine and the Law, 160 J.A.M.A. 1334 (1956); See also, Stetler, “Medico- 
Legal Relations—The Brighter Side,” supra note 18; Marcus, “The Minnesota Plan—A 
Study of Cross-Purposes.” 6 Law. Guild Rev. 648 (1946); Slobe, “The Minnesota Plan— 
Another View,” 7 Law. Guild Rev. 227 (1947). 
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lems which properly involve disputed areas of medicine are left to the 
judgment of the jury, without the influence of a court sponsored expert. 
The Minnesota plan seeks only to correct the abuse of the adversary 
proceeding by making available the means for reviewing the conduct 
of a doctor who permits advocacy to affect and color his testimony. 
It is certainly not as radica! as the New York plan, but both ap- 
proaches—the impartial testimony and the impartial review—have the 
basic merit of tending “to deter doctors and lawyers from making 
consciously false or grossly exaggerated medical claims.”** 


Combination of the Impartial Review and the Impartial Expert 


It seems possible to correlate the best features of both the New 
York plan and the Minnesota plan and still preserve the traditional 
framework of our adversary system. Each plan, in its original form 
and standing alone, has weaknesses and defects which might be over- 
come if the merits of each are combined in a unified program designed 
to eliminate the “medical advocate” and irreconcilable opinions on 
basic medical questions. 

The creation by local and statewide medical societies of medico- 
legal committees for the express purpose of furthering competent and 
impartial medical testimony in our courts is an important part of any 
such program.** Such committees should review not only questionable 
testimony from court records, as in the Minnesota plan, but they 
should also review exaggerated, partisan medical reports when called 
to their attention. Such reports are far more common than distorted 
medical testimony and they lay the foundation for all of the problems 
sought to be later resolved by the impartial medical expert procedure. 
Certainly the medical profession desires to eliminate the “professional 
expert” from its ranks, and it can do this by the tremendous influence 
of its members upon their fellow doctors, by suspension of member- 
ship in societies, and, in extreme cases, by suspension or revocation of 
licenses. Committees designed for the elimination of advocacy and 
incompetency in the preparation and presentation of medical evidence 
undoubtedly have a salutary effect upon the doctor who is called upon 
to make an examination, submit a report, and perhaps ultimately to 
testify on behalf of one of the parties. Advocacy in the medical pro- 
fession should also be discouraged by the use of professional meetings, 





43 New York Project Report, supra note 28. 
44 The House of Delegates of the American Medical Association suggested in 1934 
that each state medical society cooperate with its bar association in an effort to correct 
the situation whereby two men of equal distinction in medicine would give diametrically 
opposite statements to questions that are asked at a trial. Digest of Official Actions 
1846-1958 of the American Medical Association, 256. 
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medical journals, and other means of disseminating information con- 
cerning the problem and of making the doctor aware of his responsibil- 
ities in the administration of justice in personal injury cases. An ex- 
ample of the use of medical journals for this purpose is the Bulletin 
of the Academy of Medicine of Cleveland which has an announced 
policy of publishing verbatim transcripts of testimony selected by an 
Academy committee, together with the name of the doctor who testi- 
fied, but without editorial comment.*® 

A modification of the New York plan, eliminating the presenta- 
tion of the impartial medical expert to the jury as a court sponsored 
expert, would retain many of the advantages of that procedure and 
yet preserve the adversary nature of a jury trial. The availability of 
such panels and their use through the pre-trial stages of litigation is 
very important, not only because of the deterrent effect upon the 
“medical advocate,” but also for their assistance in reconciling dif- 
ferences, narrowing areas of dispute and encouraging settlements. 
This is one of the modifications which have recently been adopted in 
Cleveland.*® The use of the pre-trial impartial expert should not, how- 
ever, be dependent upon an agreement by the parties but should de- 
pend instead upon the judgment of the court in each case. Objections 
to the use of such an expert would be eliminated if he is not identified 
as a court selected or court sponsored expert but is still subject to 
being used as a witness by either party. While such a procedure would 
admittedly lack the force of the New York plan in effecting settle- 
ments, the prime object in any plan should not be the elimination of 
court congestion by forcing settlements, but rather the elimination of 
the grossly exaggerated and improper opinions of the “medical ad- 
vocate.” If the selection of the pre-trial medical expert can be keyed 
to and combined with a system of impartial review by the medical 
societies it would seem that the ultimate purpose would be better 
accomplished, and the source of the problem would be attacked rather 
than its effects. 

With closer attention by the medical societies to exaggerated 
reports and testimony, with restraint on the part of referring attorneys 
and examining doctors, and with the aid of the pre-trial impartial 
medical expert, those conflicts which have plagued the courts and the 
professions should be narrowed to legitimate, unbiased differences of 
opinion. Those areas should, it seems, be left open for a determination 
in the traditional adversary manner. 

An integral part of any attempt to obtain impartial medical tes- 
timony is the role played by the attorney. He must not carry advocacy 


45 Editorial, 43 Bull. Cleve. Acad. Med. 16 (1958). 
46 See supra note 32. 
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to the extreme of making his selection of a doctor dependent upon a 
known willingness to send a “favorable” report. He must, at the same 
time, increase his role as an advocate in the field of medical research 
and preparation. To the extent that he devotes his efforts to such 
preparation, he is equipped not only to evaluate and present his own 
case, but he is also able to combat any exaggerated medical testimony 
which may possibly survive the restraint of the medical societies and 
the influence of the pre-trial impartial medical expert. 


Summary and Conclusion 


Advocacy in the preparation and presentation of medical evidence 
has reached a point where efforts to correct abuses are being made 
with varying degrees of success. The need is apparent, but there is a 
danger that extremes in this direction will result in a virtual fore- 
closing of the adversary process in areas of medicine which should 
still be subject to that historical means of evaluation. Advocacy on 
the part of the attorney is essential in the research and preparation of 
the medical evidence, but not in the selection of the “medical advocate” 
who should be eliminated by the plans advanced thus far, or by a 
combination of means to accomplish that purpose. The adversary sys- 
tem is vitally important and should be maintained, but it bears in this 
area, largely within itself, the seeds of its own destruction as well as 
the means for its preservation and improvement. 








THE USE OF DEMONSTRATIVE EVIDENCE 


Craic SPANGENBERG* 


There is nothing new in the principles of demonstrative evidence. 
The successful fisherman who mounts his trophy for display uses 
effective demonstrative evidence. The old Anglo-Saxon trial by ordeal 
was based on the faith that a supernatural agency would intervene 
and give demonstration of the innocence of the accused by making 
the water reject his person, in the ordeal by water, or by making his 
burned hands heal without infection, in the ordeal by fire. Long 
before that, Doubting Thomas had earned his name and place in 
history by demanding to see and feel the wounds of his Master, being 
unable to believe the miracle without demonstrative evidence of its 
truth. 

Demonstrative evidence has long been used in Ohio trials. It 
was decided in 1897 that a photographic negative produced by Roent- 
gen rays, showing the size and shape of a broken bone, was admissible 
when properly identified." A Pennsylvania court as early as 1856 had 
said succinctly, “A look is better than a description’? paraphrasing 
the maxim of Confucius that a picture is worth ten thousand words. 


Although the demonstrative techniques are not new, certainly 
recent years have seen much wider interest in its use, and much 
broader application of demonstrative tools. The legal principles have 
been well defined, and may be summarized quite briefly. Demon- 
strative evidence is admissible if it is relevant, and if its explanatory 
value outweighs the possible passion or prejudice it might arouse. 
The trial judge has a broad discretion to compare the probative value 
of the proffered evidence against the danger of passion, distraction, or 
prejudicial overemphasis, and only in the most flagrant and patent 
abuse of this discretion will the trial court’s ruling be disturbed. 

The fact that the exhibit may be gruesome or revolting is not 
ground for exclusion if the exhibit has probative value. In an early 
Minnesota case* the’court censured counsel for even offering a pre- 
served, amputated hand. The dismembered part was offered only to 
show pain and suffering, and clearly the gruesomeness of the exhibit 
outweighed any probative value on that issue. A different ruling was 
made in another amputated hand case,* where there was a dispute 
whether the plaintiff had caught his hand at the edge of the roller 





* Member of the firm of Harrison, Spangenberg & Hull, Cleveland, Ohio. 

1 Tish v. Welker, 5 Ohio Dec. 725, 7 Ohio N.P. 472 (1897). 

2 Fowler v. Sergeant, 1 Grant 355 (1856). 

3 Evans v. Chicago, M. & St. P.R.R., 133 Minn. 293, 158 N.W. 335 (1916). 
4 Anderson v. Seropian, 147 Cal. 201, 81 Pac. 521 (1905). 
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on a press, or had caught it between the rollers and the stencil of the 
press while he was operating it. His pickled hand, in a jar, was re- 
ceived in evidence in this case because the preserved skin showed a 
streak of ink across the hand, which tended to prove it had in fact 
gone under the stencil. 

In John Holland Gold Pen Co. v. Juengling,’ where the plaintiff’s 
hair and a portion of her scalp had been torn from her head by a re- 
volving shaft, the court held no error occurred in receiving in evidence 
the scalp and hair preserved in a jar of alcohol. The defendant claimed 
the sole purpose of the exhibit was to excite sympathy, but the court 
pointed out that the exhibit was convincing evidence of the quantity 
and quality of the hair lost and the size and thickness of the avulsed 
scalp. A curious facet of this case is that the trial court had, at the 
defendant’s insistence, required plaintiff to wear her hat upon her head 
as she sat in the courtroom during the trial, except for the occasion 
when her partially denuded head was exhibited to the jury for close 
inspection. The appellate court held that this ruling was a proper 
exercise of the discretion of the trial court, which has broad power 
to prevent the abuse of any demonstration. 

An astute trial lawyer would have kept the plaintiff's head 
covered in any event. A repulsive injury, long gazed upon, loses its 
revolting quality and tends to become accepted. The skillful trial man 
will make his exhibit of the injury very brief, to preserve its impact. 

The objectioen that a hideous injury will excite the jury’s emotion 
is not well taken. The court in Slattery v. Marra Bros., Inc.,° pointed 
out that although a repulsive injury may tend to excite emotion, the 
very hideousness of the deformity is a substantial part of the suffering 
and humiliation of the victim which can not rationally be excluded in 
the assessment of damages. 

In a recent Illinois case’ plaintiff had suffered injuries in the 
pelvic area. The shapes and relationships of the bones making up 
the pelvic girdle are difficult to describe and hard to visualize even 
with clear description. Plaintiff's attorney furnished the doctor with 
a plastic model of a normal skeleton, which the doctor used in his 
testimony to illustrate normal configuration and alignment, and com- 
pared with X-rays of the plaintiff to demonstrate the displacement in 
the plaintiff's healed fractures. The doctor also explained, with the 
model, how the muscles are arranged and attached and how the weight 
of the upper torso is transmitted, through the pelvis, to the legs. The 
mechanical disadvantage suffered by plaintiff because of his deformity 





5 2 Ohio App. 20 (1913). 
6 186 F.2d 134 (1951). 
7 Smith v. Ohio Oil Co., 10 Ill. App. 2d 67, 134 N.E.2d 526 (1956). 





180 OHIO STATE LAW JOURNAL [Vol. 21 


became understandable and apparent. Defendant appealed from an 
adverse verdict on the ground that the skeleton was gruesome, tended 
only to arouse emotion, and was unnecessary to an understanding of 
the issues as to injury. The appellate court said “[We] weigh the 
explanatory value of an object against its possible emotional effect, 
with no flat rule that a gruesome object cannot be used.” It was held 
that the skeletal model was useful in the enlightenment of the jury, 
was not overly dramatic, and had been properly used. 

This case contains the key to successful use of medical models. 
The model should be introduced by the doctor, and used by the doctor 
in explaining the medical problem to the jury. The trial lawyer has 
the task of educating the jury in an area where their ignorance is 
usually profound—the basic anatomy of the human body. The lawyer 
ought to use the same educational tools that the medical school 
faculties use in the training of medical students. Medical supply 
houses, such as Clay-Adams Co. of New York, Denoyer-Geppert Co. 
of Chicago, and Medical Plastic Laboratory of Gatesville, Texas, 
stock an astonishing array of models of the human anatomy and its 
component parts. There are models not only of skeletal parts, but of 
all the organs, and nervous and vascular systems. Many of these 
models may be disarticulated, or have cut-aways to expose hidden 
internal structures. In addition to three-dimensional models, the 
medical supply houses can furnish anatomical charts and colored 
slides for projection. 

Another source of demonstrative medical material is the medical 
textbook. Illustrations, cross-sectional views and diagrams, and color 
plates may be reproduced photographically or may be projected on a 
screen by use of an opaque projector. The jury will surely better 
understand the quality and effect of an injury if the design and 
function of the normal anatomy is first understood. 

The injury itself is subject to demonstration in most cases. The 
use of X-ray negatives to show fracture lines and displacement is 
commonplace. Less often seen, but worthy of greater use, is the X-ray 
positive in which the negative is used to make a positive print. The 
print is much easier for the untrained eye to read, and may be en- 
larged to clarify fine detail lines of the original negative. 

The negative itself may be greatly enlarged for ease in courtroom 
viewing by the use of an overhead projector with suitable magnifica- 
tion. The overhead projector enjoys such wide acceptance in class- 
room use as a teaching aid that the court should not question its value 
as an expository aid to the jury. 

More attention is now being focussed by the trial bar on the 
problem of demonstrating the particular injury suffered by the plaintiff. 
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One visual aid that has been recently developed is the plastic model of 
the actual fracture. The Medical Plastic Laboratory of Gatesville, 
Texas, will undertake to dimension a fracture from a standard antero- 
posterior and lateral X-ray view, and will build a model of the frac- 
tured bone accurately portraying the characteristics of the particular 
break. The operating surgeon may be willing to take a model of the 
bone involved, cut it to duplicate the break, and then pin it or plate 
it with the same nails, screws, and bone plates he used on the patient. It 
goes without saying that this should be done in the workshop, not in 
the courtroom. An Illinois court reversed because surgical instru- 
ments were brought into the courtroom for a demonstration of the 
operative technique, the court saying: “To permit an unlimited use 
of such demonstrations of operative technique with surgical instru- 
ments is not conducive to a fair and impartial consideration of the 
proper issues presented.’”* The Missouri court, two years earlier, had 
reversed plaintiff’s verdict for the over-zealous conduct of his counsel 
in compelling the defense medical expert to use a scalpel in a demon- 
stration of the operative technique in a laminectomy.’ 

It is submitted the courts were right in those cases for the reason 
that the demonstrations had insufficient probative value to outweigh 
the dramatic appeal to emotion. Both cases involved surgery on a 
completely anaesthetized patient, who had suffered no conscious or 
remembered pain when the scalpel and other bright instruments were 
used. The court might rule differently in a case similar to that of the 
English actor who recently had his leg crushed in an elevator accident, 
and suffered consciously through an amputation performed by a 
resident with a pen-knife. If such a case were tried, then the pen- 
knife itself might well be admissible, together with newsreel movies 
of the procedure if any were taken. Where the hideous quality of the 
exhibit is matched by the horror suffered by the plaintiff, then the 
test of probative value is satisfied. 

When suffering and humiliation is in issue, it would seem to be 
proper to demonstrate the means and agencies which produce it. It 
has been held in Missouri, Oklahoma, Texas and Oregon that a 
plaintiff may be permitted to remove an artificial eye from its socket, 
exhibit the empty socket, and replace the eye on the witness stand.’® 
Where this is part of the plaintiff’s daily routine as the result of the 





8 Winters v. Richerson, 9 Ill. App. 2d 359, 132 N.E.2d 673, 674 (1956). 

®% Taylor v. Kansas City So. Ry., 364 Mo. 693, 266 S.W.2d 732 (1954). 

10 Orscheln v. Scott, 90 Mo. App. 352, later app. 106 Mo. App. 583, 80 S.W. 982 
(1901) ; Shell Petroleum Corp. v. Perrin, 179 Okla. 142, 64 P.2d 309 (1936); Bowerman 
v. Columbia Motor Coach Sys., 132 Ore. 106, 284 Pac. 579 (1930); Davis v. Christmas, 
248 S.W. 126 (Tex. Civ. App. 1923); Panhandle & S.F. v. Jones, 105 S.W.2d 443 (Tex. 
Civ. App. 1937). 
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injury, there is no valid reason why the jury should not see the same 
repulsive sight the plaintiff himself is forced to observe, to gain insight 
into his suffering. On the same basis a plaintiff who is forced to 
undergo repeated catheterization should be entitled to put into evi- 
dence the urethral sound that is used. A juror who has never seen one 
cannot appreciate its size, nor the pain of its insertion, on mere de- 
scription. 

Along the same line, traction devices, head halters, cervical 
collars, back braces, artificial limbs and prosthetic hands may be 
demonstrated to the jury, and duplicates may be offered into evidence. 
These devices sound rather more comfortable and useful than they 
feel, and the measure of fair compensation for their enforced use will 
depend on the jury’s full understanding of their discomfort and awk- 
wardness. 

The same considerations of relevancy and probative value apply 
to photographs. The earliest Supreme Court decision in Ohio dis- 
cussing photographs is Cincinnati H. & D. Ry. Co. v. DeOnzo."' The 
plaintiff was an acrobatic performer, whose legs were injured in an 
accident. He introduced photographs of his pre-accident normal legs 
for the purpose of comparison with his post-accident lumpy and 
swollen left leg. The defense objected on the ground that the con- 
dition of the legs was a matter easily described by oral testimony, so 
that the picture could not aid the jury. The supreme court observed 
that the introduction of photographs had, even at that time, been 
familiar practice for years and generally acquiesced in. The court 
said, 

From many authorities, decisions and textbooks, and from 

the practice of courts in this state and elsewhere, it may be stated 

as a general rule that photographs are admissible in evidence when 

they appear to have been accurately taken, and are proven to be 

correct representations of a subject in controversy, which subject 


cannot itself be produced, or of some subject incident to it, and 
also of such a nature as to throw light upon the disputed point.!? 


The court further approved the admission of pictures, torn from 
a magazine, showing the acrobatic plaintiff performing certain acro- 
batic feats before his injury. The feats had been orally described, 
and the pictures were received because they “tended to enable the 
jury more clearly to understand and apply the oral evidence.” 

The court today would not hold to the apparent qualification that 
the picture of the subject is admissible when “the subject cannot itself 
be produced.” This is a matter only of convenience, and if the subject 





11 87 Ohio St. 109, 100 N.E. 320 (1912). 
12 Jd. at 115. 
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itself would be admissible the accurate representation of it would 
be equally admissible. 

For example, it is considered good trial practice for plaintiff to 
introduce a photograph of a distorted amputation stump even though 
the stump is fully exhibited to the jury and the picture is taken at 
substantially the same time. This not only preserves the jury view 
for the jury room, but also gives the same view to the judges of the 
appellate courts who possess the power of remittitur. When the 
appellate court weighs the amount of recovery against the gravity of 
the injury, the demonstration of injury for the permanent record has 
substantial practical value. 

Colored photography poses no different problems. Its use is 
relatively recent, and colored photographs in the courtroom are the 
exception rather than the rule. Generally the ordinary black and 
white photograph is adequate, more convenient, less expensive, and 
offers far greater latitude in exposure and developing. Color is used 
when there is a special desire or need for color, as when proving 
bruises or discoloration. 

When relevant and when properly verified, it would seem that 

there should be no question as to their [color photographs] ad- 

missibility, for by showing the actual colors of a subject they are 
even a more faithful type of reproduction than black and white 
photographs. Color as color often has evidential value.'* 

Plaintiff often has access to exceptionally accurate and vivid 
colored slides when the case involves destructive injury which requires 
plastic surgery. It is common practice for plastic surgeons to have 
the medical photographer at the hospital make serial colored slides 
of the initial injury, the progressive operations, and the final result. 

Such slides are often gruesome to view, particularly in burn 
injuries, but this fact does not impair admissibility if they are accurate 
representations and have probative value on the extent of the injury 
and its concomitant suffering. The Minnesota court recognized that 
it was possible the revolting aspects of colored photographs might 
transgress the bounds of acceptability but nevertheless approved the 
admission of photographs, in color, of the burned areas on a child’s 
body taken three months after the injury.* A later case approved 
the use of colored photographs to show and demonstrate the condition 
of terribly burned areas on a six-year old child immediately following 
the injury.” 

In the criminal branch of the law, it has long been standard 
practice for the prosecution to introduce photographs of the battered 





13 Scott, Photographic Evidence § 627 (1942). 
14 Knox v. Granite Falls, 245 Minn. 11, 72 N.W.2d 67 (1955). 
15 Johnson v. Clement F. Scully Constr. Co., 95 N.W.2d 409 (Minn. 1959). 
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body of the victim of an assault, rape, or murder. Their admissibility 
is often objected to because of the inflammatory effect of the hideous 
portrayal, but the objections are universally overruled where the 
photographs are identified as accurate representations and illustrative 
of verbal testimony as to the wounds or mutilation.’® Perhaps the 
ultimate in this kind of camera work was used in Ohio’s Sheppard 
murder trial, where many detailed slides of the multiple wounds of the 
victim were projected, in full color, expanded in size to four feet 
square. Such use was approved in State v. Sheppard."" It would seem 
that the same considerations which would make such slides admissible 
when life is at stake in a first degree murder trial would require ad- 
mission of similar demonstrative evidence when mere property is at 
stake in a civil trial. 

In the usual situation the still picture of injuries, whether black 
and white or colored, is a plaintiff’s tool. The defense is not usually 
concerned in emphasizing injury, or preserving an accurate record 
of it. On the other hand the motion picture is primarily a defense 
weapon. It is difficult for a plaintiff to prove what he cannot do, by 
reason of limitation imposed by permanent injury. A motion picture 
of the plaintiff not bowling or not painting his house would be absurd. 
On the other hand, a picture of the plaintiff painting his house on a 
tall ladder will have great probative force if the plaintiff swears he 
can no longer climb a ladder. 

Motion pictures, like other demonstrative evidence, must be 
relevant to be admissible, and relevancy depends upon the issues in 
the case and the action portrayed in the film. Again, the decision on 
admissibility rests primarily in the discretion of the trial court. It 
would seem that proper authentication of the motion picture should 
require preliminary evidence as to the type of camera and particularly 
the speed control at which the films were taken; the manner or cir- 
cumstances of development of the film; the method of projection and 
particularly the speed of projection; and most importantly, testimony 
by a person, present at the taking, that the film as exhibited accurate- 
ly and fairly represents the action and things which he saw in the 
same proportion and at the same speed of action which he observed. 
It is not essential that the person who took the film himself testify, 
provided the qualifying information can be given by a person who was 
present.’* 





16 Annot., 159 A.L.R. 1413 (1945). 
17 100 Ohio App. 345, 128 N.E.2d 471 (1955), aff'd 165 Ohio St. 293, 135 N.E.2d 
340 (1956), cert. den. 352 U.S. 910 (1956). 
18 Kortz v. Guardian Life Ins. Co., 144 F.2d 676 (1944). 
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In DeTunno v. Shull,” a motion picture of the plaintiff changing 
a tire became admissible when the plaintiff denied his ability to per- 
form the feat in the manner portrayed on the film. It must seem sur- 
prising to the casual reader of the cases to see how many involve 
plaintiff's changing tires. One would suspect that plaintiffs’ auto- 
mobiles had a special affinity for flats. The mystery may be solved 
by the following quotation from the Defense Law Journal: 
Overzealous investigators have sometimes sought by devious 
methods to entrap the plaintiff. The most common device is to 
deflate the tire of plaintiff’s automobile. When the plaintiff comes 
out of his home and starts to change the tire, the movies are taken. 
Again this may be the only method of securing good movies of the 
subject and such tactics are justified if this is the only way to 
secure them.?° 


One may question the assertion that the criminal act of malicious 
mischief is a justifiable tactic, but it is clear that deliberate entrap- 
ment is no bar to admissibility. In Maryland Cas. Co. v. Coker*' the 
evidence established that plaintiff had been enticed to go along on a 
fishing trip, complete with female companions and liquid refresh- 
ments, by a secret agent of defendant who then procured motion pic- 
tures of the plaintiff rowing a boat. The pictures were admitted, 
although the court indicated its disgust at the method of procurement. 

The writer had an unusual flat tire case, in which the plaintiff 
had an operated ruptured disc and really couldn’t change the tire. 
When he found the tire valve removed one morning, he called his 
brother-in-law to change it, and merely watched the process. While 
the work was proceeding he observed a strange car parked down the 
street, which pulled away rapidly when he stared at it. The event was 
sufficiently strange for him to note the license number. 

Deposition was later taken of the owner of that car, who admitted 
that he was a private investigator hired by the railroad company de- 
fendant, and that he and other operatives had taken movies of the 
plaintiff from time to time, which had been delivered to the railroad. 
At trial time we issued subpoena for the films, and proposed to show 
them as demonstrative evidence that the plaintiff could not change a 
tire. Unfortunately no trial court ruling on the point could be made, 
because the defendant thereupon offered settlement in a sum too 
generous to be refused. It would seem on principle that such films 
would be admissible as an unposed, natural response of the plaintiff 
to a demanding situation which demonstrated his physical inability 
to cope with the problem himself. The defendant could hardly com- 





19 75 Ohio L. Abs. 602, 144 N.E.2d 669 (1956). 
20 4 Defense L.J. 143 (1958). 
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plain that the necessary identification of the films through its opera- 
tives would disclose its own skulduggery. 

There can be no doubt that motion pictures pose sensitive prob- 
lems. Jurors resent the invasion of privacy, and tend to resent en- 
trapment. Thoughtful defense attorneys prefer pictures taken away 
from the plaintiff's home, when he is voluntarily engaged in an ac- 
tivity of his own choosing, and when the activity makes the plaintiff’s 
claim of injury completely and unqualifiedly false. If the pictures 
show the plaintiff is a fraud, trying to hoodwink the jury, the pictures 
will indelibly impress the fraud in the jury’s mind. Movies which 
tend to show only slight exaggeration of the claim of injury are value- 
less and might well increase the size of the verdict. The pictures 
must be so overwhelming that the natural resentment of the jury to 
spying will be lost in their anger at the plaintiff for attempting to 
defraud the defendant and deceive the court. Motion pictures of this 
quality remain a rarity in the daily run of trials, simply because the 
fraudulent plaintiff is rare. 

Although the motion picture is chiefly a defense weapon, there 
are occasions when the plaintiff will be able to proffer movies. The 
wider sale of eight millimeter home movie cameras should produce 
situations where the plaintiff will appear in pre-accident amateur 
motion pictures that will clearly demonstrate his normal posture, gait, 
and characteristics. The writer had one such case involving a child, 
and in this case home movies of the child, post-accident, were also 
introduced. They had been taken over a period of months as the child 
made a slow, tortured, and incomplete recovery from a crippling 
brain injury. The trial judge required a preliminary showing in 
chambers to satisfy himself that the films were not posed or artificially 
staged, and were more representational than inflammatory. Such pre- 
liminary viewing is sound procedure, well designed to eliminate error. 

Another area of real evidence is the demonstration, before the 
jury, of the limitation of function produced by the injury. This is 
akin to the demonstration of the scar, amputation stump, or deform- 
ity, but goes beyond it in testing the power or movement of the 
injured part. No Ohio case discusses this problem separately, al- 
though the practice is commonplace in our courts and is recognized 
by acquiescence. The many cases in other jurisdictions,” indicate 
that the propriety of such demonstration is usually left to the discre- 
tion of the court, and the demonstration is usually permitted. An 
early Federal case, Osborne v. Detroit,”* approved a courtroom test 
wherein the doctor stuck a pin into the right side of plaintiff’s face, 
her right arm and right leg, to demonstrate that her sensory nerves 





22 Annot., 66 A.L.R. 2d 1382-1400 (1959). 
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were so paralyzed that she would not feel pain and wince. A similar 
test was disapproved in Madison Coal Corp. v. Altmire,** where the 
attorney performed the experiment with a needle. The conclusion to 
be drawn is that pin-sticking had best be done by a licensed medical 
practitioner who is sworn, who can testify to the scientific validity of 
the test, and is subject to cross-examination. 

There is almost universal disapproval of any test which is deliber- 
ately designed to compel the plaintiff to cry out with pain in the jury’s 
presence. A doctor may be permitted to raise the plaintiff's arm to a 
certain level, and testify that any further movement would cause pain, 
but if he then manipulates the arm further and forcibly raises it so 
the plaintiff cries out with pain as predicted, mistrial should be 
granted for the abuse of the demonstrative technique.” 

On the other hand, where the demonstration causes plaintiff to 
wince involuntarily, or grimace, no error occurs in the view of other 
courts.”® 

The distinguishing feature in the cases seems to be the audible 
cry or scream of pain, which the courts condemn as overly dramatic 
and passion provoking. If plaintiff's counsel feels that the medical 
dispute in the case is sufficiently critical to require a demonstration 
of the tests given to the plaintiff by the examining physician, it might 
be proper to film such tests in silent movies. Camera shots of a joint 
locking, or a muscle group going into spasm, might be strong evidence 
of injury, and admissible in a silent motion picture which would elimi- 
nate the objectionable groans, grimaces, or cries of anguish. 

On the current scene, the real controversy concerns, not demon- 
strative evidence, but demonstrative argument. The plaintiff’s bar, 
under the leadership of NACCA, has embraced with fervor the chalk 
talk style of final argument in which per diem calculations for pain 
and suffering are made on the blackboard. There is no magic in the 
technique (juries seldom return verdicts in an amount even approach- 
ing the blackboard figures) but the defense bar is greatly alarmed by 
the plausibility of the per diem argument. The defense efforts to 
stamp out this technique have been vigorous, and to some extent 
successful. 

Pennsylvania has long forbidden attorneys in argument to tell 
the jury the amount sued for, to state the amount of their real demand 
or expectation, or to argue damages on a mathematical dollar formula. 





24 215 Ky. 283, 284 S.W. 1068 (1926). 

25 Landro v. Great N.R.R., 117 Minn. 306, 135 N.W. 991 (1912) ; Meyer v. Johnson, 
244 Mo. App. 565, 30 S.W.2d 641 (1930); Peters v. Hockley, 152 Ore. 434, 54 P.2d 1059 
(1935). 

26 Willoughby v. Zylstra, 5 Cal. App. 2d 297, 42 P.2d 685 (1935); Shell Petroleum 
Corp. v. Perrin, 179 Okla. 142, 64 P.2d 309 (1936); Hiller v. Johnson, 162 Wis. 19, 154 
N.W. 845 (1916). 
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The major decision on the point in recent years is Botta v. Brunner.” 
The analysis of the New Jersey Court was that argument must be 
limited to matters in evidence; that no evidence can be adduced as to 
the value of pain because it has no market value; that any argument 
as to value is therefore sheer speculation unsupported by evidence and 
cannot be permitted. It would make equal sense, or equal nonsense, to 
say that juries can return verdicts based only on evidence, that no evi- 
dence on the value of pain can be adduced, and that therefore no 
verdict can be given to compensate for pain since it would necessarily 
involve sheer speculation. One suspects the real reasoning behind the 
court’s opinion would run: per diem arguments lead to overly large 
verdicts; excessive verdicts may be destructive of the insurance in- 
dustry; the insurance industry is essential to our economy; therefore 
public policy condemns the type of argument that seems too effective. 
The opinion quotes Belli’s Modern Trials as to the effectiveness of 
the per diem argument, which indicates the court itself was looking 
outside the record in the case and was engaged in policy-making. 

The effect of the Botta v. Brunner decision is to permit evidence 
as to the existence of pain, but deny argument as to its value. The 
skill of the advocate is not to be used in the critical area of the 
amount of recovery. The Texas court, in an inspired phrase, referred 
to this as the “By guess and by golly” rule of procedure, and has 
rejected the Botta rule in Continental Bus Sys., Inc. v. Toombs.”® 

In the Federal courts of the Sixth Circuit the per diem approach 
to computing damages is sanctioned by Jmperial Oil Ltd. v. Drlik.” 
At the appellate level in Ohio, in Miller v. Loy, it has been held that 
blackboard calculations, not based on specific evidence, may be per- 
mitted in the discretion of the court.* 

The prerogative of trial counsel in final argument is stated in the 
early case of Southard v. Morris:* 

His illustrations may be as various as the resources of his 
genius, and his argument as full and profound as his learning can 
make it. 

As early as 1853 it was held, in Legg v. Drake,** that counsel in 
final argument could read from books and other works of the sciences 
or the arts, or repeat passages from memory, by way of argument or 
illustration “adopting it and making it a part of his own address to 
the jury; but not using it as evidence in the case.” 





27 26 N.J. 82, 138 A.2d 713 (1958). 

28 325 S.W.2d 153 (Tex. Civ. App. 1959). 

29 234 F.2d 4 (1956). 

30 101 Ohio App. 405, 140 N.E.2d 38 (1956). For further discussion, see Note, 19 
Ohio St. L.J. 780 (1958). 

31 14 Ohio N.P. (n.s.) 465, 31 Ohio N.P. 684 (1913). 

32 1 Ohio St. 286 (1853). 
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Appropriate quotations from the Bible and from Shakespeare 
are part of the stock in trade of many a trial lawyer, and it has never 
been deemed necessary to put the Book in evidence to support the 
quotation used. One wonders whether the Botta** rule, logically ex- 
tended, would permit the attorney to argue negligence. Negligence 
is defined as the failure to exercise the care of the ordinarily prudent 
person; but no evidence as to what an ordinarily prudent person 
actually does on a statistical basis has ever been permitted. Whenever 
an attorney argues what the ordinarily careful man would do, he in- 
dulges in speculation, but this kind of speculation which seeks to 
persuade the jury to adopt a particular point of view is the essence 
of the advocate’s art. 

It should be recognized that there may be considerable validity 
to the defense viewpoint that argument on per diem valuation for 
pain and suffering should not be permitted in many cases where it is 
now used. The argument is permissible only when there is a basis in 
the evidence for the argument. The evidentiary basis required is not 
evidence of value, but evidence of per diem pain. Pain is transient and 
varied. It comes and goes, sometimes hard and hot, sometimes dull, 
sometimes so slight it is scarcely noticed. The attack of the defense 
on the per diem valuation argument should be directed against the 
concept of per diem pain. When daily pain is proven, then daily com- 
pensation is justified. The hospital records of the days immediately 
following injury or operation will ordinarily give adequate basis for 
arguing the existence of pain each day, and the necessity of compen- 
sating for it each day. ; 

In the late stages of injury, when pain is occasional, plaintiff’s 
counsel will be on safer grounds to argue a per annum basis of re- 
covery, provided his evidence has developed the fact that pain and 
suffering will occur during some part of every year. 

The blackboard is not a substitute for evidence, but a useful 
demonstrative tool for illustrating the argument of counsel as to the 
advocated values to be placed upon those items of damages established 
by the proof. Blow-ups of hospital charts, demonstration by model 
and by exhibition, charting of significant testimony, and quotation 
from the classics are all a part of effective, demonstrative final argu- 
ment. The blackboard and chalk constitute a similar tool, equally 
effective, and equally legitimate. It is to be hoped that the use of the 
blackboard—the primary teaching tool—will continue to be approved 
by Ohio courts. The art of advocacy is essential to the adversary 
system, and it is submitted that advocates should be encouraged to 
advocate, and to advocate effectively. 





33 Supra note 27. 

















HOSPITAL RECORDS 


Joun G. PEcc* 


The use of hospital records as evidence is becoming more wide- 
spread because of the increasing volume of personal injury cases being 
filed, and also because of the many types of cases involving hospital 
treatment. With their increased use, increased problems arise con- 
cerning their admissibility and use in the preparation and trial of a 
case. 

Upon the adoption in Ohio of the Uniform Business Records as 
Evidence Act,’ hospital records became admissible as “business rec- 
ords.” The Act specifically states: 

As used in this section “business” includes every kind of 


business, profession, occupation, calling, or operation of institu- 
tions, whether carried on for profit or not. 


In Weis v. Weis,” the leading Ohio case on the subject, the court 
said: 

Under this and similar statutes, by the great weight of author- 
ity, those portions of hospital records made in the regular course of 
business and pertaining to the business of hospitalization and re- 
cording observable acts, transactions, occurrences or events incident 
to the treatment of a patient are admissible, in the absence of 
privilege, as evidence of the facts therein recorded, insofar as such 
records are helpful to an understanding of the medical or surgical 
aspects of the case, and insofar as relevant to the issues involved, 
provided such records have been prepared, identified and authenti- 
cated in the manner specified in the statute itself. 


When a case arises, from the plaintiff's standpoint, one of the 
first steps for counsel is to see his client’s hospital record, either by 
going in person to the hospital and reading it or, preferably, by re- 
questing a photostatic copy from the hospital. With extremely few 
exceptions, counsel can usually obtain a photostatic copy of the client’s 
hospital record by requesting it in writing, enclosing with the request 
a written authorizatién signed by the client, authorizing the hospital 
to release the information to the attorney, and an offer to pay the 
charge for photostating. 

From the defendant’s standpoint, the hospital will not release 
the information contained in a patient’s record without the written 
consent of the patient. In today’s practice, and especially in settle- 
ment negotiations conducted with insurance adjusters before suit, the 





* Member of the Ohio and Cleveland Bar. 
1 Ohio Rev. Code § 2317.40 (1953). 
2 147 Ohio St. 416, 72 N.E.2d 245 (1947). 
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claimant’s attorney, after first inspecting the records himself to be sure 
no damaging admissions by the patient have found their way into the 
record, and also after assuring himself that the history, as given by 
the patient, has been correctly recorded, will exhibit or even furnish 
the copy to the adjuster to convince him or prove to him and his com- 
pany that the claimant received the injuries for which the claim is 
made. As has been said: If the insurance company is expected to buy 
a package it is certainly entitled to see what it is buying. 

It is safe to say that a high percentage of claims are settled in 
this manner and never reach the courts, thus saving the time of the 
courts, expense to the taxpayers and, of equal importance, the time, 
energy and expenses of preparation and trial by the claimant’s counsel. 

When the trial date has been set, usually the plaintiff, but often 
the defendant, will issue a subpoena to the hospital to produce the 
records which should be sent to the courtroom in the possession of the 
hospital’s record librarian. If the plaintiff calls the record librarian 
to the stand and, after proper identification, offers the record in evi- 
dence, any privilege attaching thereto is automatically waived and it 
only remains for the court, if objection is made by defense counsel, 
to determine which portion of the record, if not all, is admissible. 

Self-serving statements and conclusions will be ruled out and if 
such statements or conclusions are contained on a separate page that 
can be taken out and handed back to the librarian without mutilating 
the record or eliminating relevant and admissible matter, this is usually 
done. If this cannot be accomplished in that manner, then the court 
and counsel for both sides usually collaborate to conceive some method 
of covering the objectionable portion so that it cannot be seen by the 
jury and the record is then admitted into evidence. 

At this point, some plaintiffs’ attorneys will excuse the record 
librarian and read excerpts from the record themselves, or sometimes 
lay the record aside for later reference, and frequently save it to be 
used during the examination of the physician, if the physician who 
attended the patient in the hospital is to be called. 

However, from the plaintiff’s standpoint, it has been found to be 
very effective, once the hospital records have been received in evi- 
dence, to have the record librarian read the entire record to the jury, 
nurse’s notes, medication orders, laboratory reports, etc. In the first 
place, the librarian is accustomed to reading the handwriting of the 
physicians, which at times is not too legible. She is also familiar with 
the signs and symbols used and can tell the jury what they mean. But 
secondly, and more important, she is employed by the hospital, is the 
hospital’s official representative in the courtroom and the average juror 
is more impressed by hearing the contents of the record from the lips 
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of the official representative of the hospital, than by hearing it read by 
the plaintiff’s attorney, who may or may not be able to decipher it. 

The most controversial issue in connection with hospital records 
is the matter of privilege. To what extent are the contents of a person’s 
hospital record privileged? As has been stated, if plaintiff himself 
offers the record, the privilege is waived. But, there are many instances 
when the defendant seeks to gain access to the plaintiff’s hospital 
record, either by deposition before trial, or introducing it in evidence 
at the trial, when plaintiff has, for some valid reason, not offered the 
record. 

In such cases, the important question arises as to what portions 
of the hospital record are privileged and what portions are not. 

The Ohio Revised Code provides: 

The following persons shall not testify in certain respects: 
(A) An attorney, concerning a communication made to him 

by his client in that relation or his advice to his client; or a 

physician, concerning a communication made to him by his patient 

in that relation, or his advice to his patient. (Emphasis added.)* 

The Business Records Act* is broadly worded so as to include 
hospital records as “business records.” When this section is inter- 
preted in the light of section 2317.02, above, the confusion then arises. 

Section 2317.02 simply states that a physician may not testify 
“. . concerning a communication made to him by his patient in that 
relation or his advice to his patient.” 

What is a “communication” made to a physician by a patient? 
The first impulse would be to turn to the dictionary for a definition of 
the word “communication.” However, since our courts have the last 
word as to the meaning or “interpretation” of a word, as it is used in 
a statute, we will turn to the courts. 

In Ausdenmoore, Ex’r v. Holzback,’ the Ohio Supreme Court 
said: 

We hold that a communication by the patient to the physician 
may be not only by word of mouth but also by exhibiting the body 

or any part thereof to the physician for his opinion, examination 

or diagnosis, and that that sort of communication is quite as clearly 

within the statutes as a communication by word of mouth. 


In Baker v. Industrial Comm’n,° the court there said: 


Privileged communications between patient and physician 
may be either (1) by exhibition of the body to a physician for 
examination or treatment, or (2) oral or written communications 


3 Ohio Rev. Code § 2317.02 (1953). 

4 Ohio Rev. Code § 2317.40 (1953). 

5 89 Ohio St. 341 (1914). 

6 135 Ohio St. 491, 21 N.E.2d 593 (1939). 
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between patient and physician. For manifest reasons the statute 
protects the patient in respect to both kinds. What the physician 
learns by exhibition of the body of the patient is sealed to the 
public and may not be testified to by the physician unless the 
patient has given express consent or has voluntarily testified on 
that subject.? 

When is a communication by a patient considered as being a 
communication to a physician? If a patient goes to a physician’s 
office, is seen personally by the physician and the physician takes the 
history and complaints, it is, without a doubt, a communication to a 
physician under the protection of section 2317.02. But, if the physician 
is busy, or out of his office and his nurse, secretary or office girl takes 
the history and complaints for him, writes it down and hands it to the 
physician, is this a communication made to a physician by a patient?*® 

If the physician sends the patient to a hospital and upon admission 
a nurse, employed by the hospital takes the patient’s history and com- 
plaints, and incorporates them into the hospital record, is this a “com- 
munication made to a physician by his patient?’” 

If the physician, after placing the patient in the hospital, feels 
that the patient is so seriously ill that he needs a private nurse and 
engages one, are transactions between that nurse and the patient “com- 
munications made to a physician by his patient?’”’’® On the other hand, 
if the patient’s illness is not serious enough for, or the patient cannot 
afford to have, a private nurse and the regular hospital nurses are 
used, are transactions between the patient and the hospital nurses 
“communications made to a physician by his patient?”””* 

In all cases the nurses are under the direction and follow the 
orders of the physician. Instead of the physician being present around 
the clock and administering to the patient and observing the patient’s 
progress or reaction, the nurses do this for him, record the results and 
activities on the hospital chart and give it to the physician for study. 
The nurses are subject to the physician’s orders and are, in effect, his 
agents. In the instance where the physician issues orders to the private 
nurse, the courts recognize her as the agent of the physician. In the 
other case, the hospital furnishes the nurses and the courts do not 
recognize them but in the end the patient, directly or indirectly, pays 
for both. Both perform the same service, both have the same obliga- 
tion to the physician and both have the same obligation to the patient. 
Why, then, is a communication with one privileged but not with the 





7 See also, In re Roberto, 106 Ohio App. 303, 159 N.E.2d 334 (1958). 

8 Humble v. John Hancock Life Ins. Co., 28 Ohio N.P. (ns.) 481 (C.P. 1931). 
9 Weis v. Weis, supra note 2. 

10 Humble v. John Hancock Life Ins. Co., supra note 8. 

11 Weis v. Weis, supra note 2. 
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other? Carrying it one step further, if a patient becomes suddenly ill 
and goes immediately to a hospital for treatment, without first seeing 
his private physician, and is accepted by the hospital (an intangible 
being) and treated by a physician employed by, and within the hos- 
pital and attended by nurses employed by the hospital to serve the 
physicians, then who is the patient’s physician? Are the nurses the 
agents of the physicians? Does the patient lose and forfeit the benefit 
of privilege by entering the hospital and giving his history, etc. to a 
nurse? 

Today there is a general tendency to resort to hospitals in cases 
which require surgical operations, or in cases of severe illness.’ 


The purpose of privilege is to protect one in need of medical 
aid against the disclosure and consequent publicity of his body 
ailments and to lend a sense of security and confidence to the 
relation so that a patient will not be reticent about disclosures that 
might be material to his physical welfare.'* 


The reason and purpose of privilege is thus stated very clearly 
and very broadly. Yet when it comes to the application of the statute 
the courts, in effect, draw a line between medical aid rendered by a 
physician, personally, and that rendered by his subordinates and as- 
sistants in a hospital, such as nurses, technicians, laboratory aides and 
the like. Yet, all of those are there specifically for the purpose of aiding 
the physician in his treatment and cure of the ill, and without which 
he, in some cases, could accomplish nothing. Is there logic and fairness 
to a rule that seals the lips of the operating surgeon, in order to protect 
the patient, yet which allows the nurses in attendance at the operation, 
to speak freely concerning the operation? 

There seems to be a definite tendency on the part of the courts to 
look upon and speak of a hospital as a recognized entity, itself per- 
forming services, treating the sick and injured, rather than viewing it 
for what it is; a place where patients are housed and specialized equip- 
ment and a trained staff is maintained to assist the physicians in treat- 
ment of the sick and injured. A hospital cannot practice medicine. 

De Witt has stated: 

Generally speaking, staff physicians and other physicians in 

the employe of a hospital, public or private, enter into the rela- 

tionship of physician and patient with every person who enters the 

hospital for the purpose of care and treatment. The principle 
applies as fully and effectually to a sick or injured person who is 
brought to a hospital unconscious, or in a helpless state mentally, 

as it does to one who enters of his own volition. Under and by 

virtue of their appointment, contract, or whatever arrangement 

12 Taylor v. Flower Deaconess Home & Hosp., 104 Ohio St. 61, 135 N.E. 287 (1922). 
13 In re Loewenthal, 101 Ohio App. 355, 134 N.E.2d 158 (1956). 
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they may have made with the hospital, every physician serving it 
becomes the physician of each and every patient and they have no 
legal or moral right or authority to view, treat or operate upon any 
patient therein, except by virtue of that appointment or contract. 

It is a matter of common knowledge that a hospital patient 
may be examined or cared for at times by medical men whom he 
has never seen and may never see again, submitting to their pro- 
fessional services in the confident belief that they are his physicians 
and that their examinations or ministrations are for the purpose 
of enabling them to properly prescribe for or treat his malady or 
injury. It is altogether right and proper, therefore, that the princi- 
ples of medical ethics and the rule of privilege, applicable to the 
individual physician selected by the patient, should apply with 
equal force and effect to the group of physicians selected and em- 
ployed by the hospital of which the sick or injured person is a 
patient. Accordingly, it may be regarded as a general rule that a 
patient, unless fully and frankly informed to the contrary, has 
a perfect right to assume, and to rely upon the assumption, that 
any physician who enters his ward or room is rightfully there and 
has authority to act in his behalf and to examine his person or 
question him concerning his disease or injury; and the physician 
will not afterwards be heard to say that he was not connected with 
the hospital and had no authority to examine or interrogate him. 
The moment he undertakes to consult with or examine the hos- 
pital’s patient, the relationship of physician and patient exists, and 
whatever confidential information the physician may have so 
acquired is privileged and may not be disclosed in court without 
the consent of the holder of the privilege."* 


The above statement is well documented by citations from numer- 
ous states, although no Ohio decisions have been found. In the light of 
the existing holdings of the Ohio courts upon the general subject of 
patient-physician privilege it is reasonable to assume that up to this 
point the Ohio courts would concur. 

But there remains a serious and vital leak in the protective armor 
of patient-physician privilege and that concerns the relationship of 
patient and nurse. 

The Ohio courts are committed to the doctrine that section 
2317.02,)°> making communications between certain persons privileged, 
being in derogation of the common law, must be strictly construed and 
since the relationship of nurse and patient was not named in the statute, 
no privilege is extended to communications between a patient and his 
nurse. 

But is section 2317.02 of the Revised Code of Ohio to be strictly 
construed? Section 2317.03,'* bearing the unofficial heading “Cases in 





14 De Witt, Privileged Communications § 40 (1958). 
15 Supra note 3. 
16 Ohio Rev. Code § 2317.03 (1953). 
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which a party shall not testify,” provides, and concludes, with the 
following words: 


. When a case is plainly within the reason and spirit of this 
section and sections 2317.01 and 2317.02 of the Revised Code, 
though not within the strict letter, their principles shall be applied. 
(Emphasis added.) 


What did the Ohio General Assembly mean or intend when it 
said: 
When a case is plainly within the reason and spirit of this 


section and sections 2317.01 and 2317.02 of the Revised Code 
though not within the strict letter their principles shall be applied? 


In Cockley Milling Co. v. Bunn, Admx.,"" the Ohio Supreme 
Court in speaking of the provisions of these statutes said: 


These various disqualifying provisions were treated as excep- 
tions as to the statute removing the disqualification and conse- 
quently were strictly construed. In 1880 these provisions of the 
code appear as Sections 5240, 5241, 5242, Revised Statutes, and it 
was provided in Section 5242 that “when a case is plainly within 
the law and spirit of the last three sections, though not within the 
strict letter, their principles shall be applied.” It will be observed 
that the law is not that the exceptions are to be multiplied by 
judicial construction, but that the principles of the three sections 
shall be applied when a case, not within the letter, is plainly within 
their reason and spirit. 


In Powell v. Powell,* the Ohio Supreme Court said: 


We have found it difficult sometimes to enforce tis clause, 
because of its very indefinite character. 


In Cochran v. Almack,’® the court said: 


What is the scope of the clause under consideration it would 
be difficult to say in advance of cases as they may arise. It calls 
for the application of the principles of the three preceding sections, 
only when the case is not provided for by either of these sections. 
If the case is not within the letter but is plainly within the reason 
or spirit of these sections their principles shall be applied. 


Considering then the question of nurse-patient relationship, or 
more broadly, the relationship between any or all hospital employees 
or attendants and the patient, it is clear that nurses and others are not 
specifically named or included within the “letter” of the law, but do 
they not come within the “reason and spirit of law?” To begin with, 
the patient resorts to the hospital for medical treatment. In order to 





17 75 Ohio St. 270, 79 N.E. 478 (1906). 
18 78 Ohio St. 331, 339 (1908). 
19 39 Ohio St. 314, 316 (1883). 
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have a full understanding of his ailment and to adequately treat him, 
he must give a complete history and make full disclosure of his ail- 
ments. 

A hospital is defined as a place where sick and injured are cared 
for. By law, individuals may bind themselves together into a legal 
entity for the operation of a hospital, or the “place.” But in this “place” 
there must be physicians to actually treat the sick and injured. The 
physicians must have nurses, technicians and many others in the 
modern day organization to assist them in carrying out the objectives 
of the hospital, to-wit: the treatment of the sick and injured. 

Consequently, there is no difference in principle between the two 
examples—one, where the patient goes to the physician’s office and is 
there treated for a minor ailment, with the help of the nurse employed 
by the physician and second, where the physician sends the patient to 
a hospital where he can have greater and more adequate facilities for 
treating his patient and where the patient will be under constant ob- 
servation by nurses, internes and the like. In both instances, the 
physician is in charge of the patient; the patient has placed himself 
in the hands of his physician and looks to him for advice and treat- 
ment. In the first instance, the patient is fully protected on the ques- 
tion of privilege but in the second instance, he loses an important part 
of it with regard to the nurses, technicians and all attendants who are 
not actually licensed physicians. Why? Is it not within the reason and 
spirit of the law that persons offering themselves for medical treat- 
ment, whether in a doctor’s office or in a hospital, shall be secure in 
the knowledge that all communications by them to their medical at- 
tendants, be they nurse or physician, and any advice given or observa- 
tions made or recorded in the course of, or in connection with their 
treatment shall be privileged? . 

A hospital is an institution for the care of the sick and infirm. 
Hospital care is the care of the sick and infirm in a hospital... . 
The services included in reasonably adequate hospital care are de- 
termined by the state of contemporary medical science, by standards 
prevailing in the practice of the art of medicine, by nursing stand- 
ards established by law or local custom, and by legally defined or 
generally accepted requirements for the safety, protection, and 
comfort of the sick in hospitals or for the satisfaction of their 
essential needs. . . . 

The essence of medical practice is diagnosis and treatment. 
Hospital care divorced from diagnosis and treatment is incon- 
ceivable, but no institution can “diagnose, treat, operate, or pre- 
scribe.” Making a diagnosis or ordering or administering treatment 
is a personal act. Medicine is practiced “in” a hospital, never “by” 

a hospital. When the courts say that a public or charitable hospital 

may practice medicine because it is expressly organized for that 
purpose, they can only mean that such hospitals, to the extent 
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authorized by law, may employ or appoint physicians to treat the 
sick. The hospital employs or appoints the physician; the 
physician diagnoses, prescribes, or operates. . . . 

The theory that an institution can take the place of a thinking 
and acting human being is presumably based on the legal fiction 
that a corporation is a person. . 

A hospital, required to give adequate care, must arrange for 
medical service, and it can only do so with the cooperation of 
medical practitioners. . . . Medical organizations and local govern- 
ment authorities, undertaking to define minimum standards of a 
safe and acceptable hospital, demand that hospitals furnish or 
arrange for competent auxiliary professional services. Typical re- 
quirements include resident physicians, qualified laboratory diag- 
nosticians, and certain categories of therapeutic specialists. 

Under circumstances and conditions determined by medical 
men, tests are made by laboratory experts and nurses who report 
their findings to the clinician, the responsible practitioner in 
charge of the case; the physician then makes the diagnoses. 

How many physicians actually participate in the hospital 
care of a single patient? Examination of a series of clinical his- 
tories in a well conducted hospital revealed that in some cases as 
many as twelve or fifteen separate medical functions were in some 
cases performed in the process of diagnosis ~lone; the number of 
required services is further increased by therapeutic indications. 
Services of a medical nature required in hospital practice may be 
supplied directly and exclusively by physicians; cthers of fact- 
finding character with clinical bearing may be furnished by non- 
medical personnel, who in turn are supervised by physicians. 
Some of the required services are grave and time consuming, some 
are slight and brief of duration, but all reflect the demands of 
medical practitioners and are presumed to be indispensable to 
effective practice. (Emphasis supplied.)*° 

However, the Board of Trustees, the Administrator and the 
medical staff, and all others in the hospital whose relationships 
must be considered in the scheme of organization, have a primary 
obligation to the patient which must be dominant in all their 
activities and must serve as the touchstone for the entire plan of 
hospital organization. . . . The patient is the individual on whom 
all service is focused. He is the social entity without whom the 
three groups would have no reason for existence.”! 


The courts seem to have difficulty with names and terms and 


since the word “nurse” is not mentioned in the statute, the courts hold 
that they are without power to broaden the statute to include nurses. 
Of course, the courts are without authority to broaden the statute to 
include contractors, accountants or grocers. But nurses are in every 
instance directed by physicians, assist physicians, and are in effect 
“the physicians’ good right arm.” The nursing profession came into 








20 12 Hospitals 11-16 (July, 1938). 
21 Bluestone, 36 Mod. Hosp. 83-86 (June, 1931). 
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being for that very purpose and they are required, by law, to have 
special training and to be licensed for that specific purpose, yet pro- 
hibited by law from actually treating the sick. Nurses, then, may be 
said to depend wholly upon physicians and, to a major extent, espe- 
cially in hospitals, physicians are dependent upon nurses. How, then, 
can the two be separated as it affects the patient’s privilege and extend 
it to the one and not to the other? 

When a patient goes voluntarily to a hospital for treatment, or is 
taken there by ambulance after an accident, he does not engage any 
specific physician, nor does he (only in exceptional cases) engage a 
private nurse. The facilities of the hospital are at his service and the 
cost of the nurses, technicians, etc., is included in his bill as part of 
his medical treatment. 

To extend the “privilege” to physicians and to all those who assist 
in the treatment of the patient would not be usurping the function of 
the legislature by writing something into the law but rather would be 
applying the law to cases “plainly within the reason and spirit of the 
law ... though not within the strict letter.” (Emphasis added.)** 

Insofar as it pertains to this discussion, Weis v. Weis** holds: 

3. Hospital records, in the absence of privilege, are admissible 

in evidence, insofar as there is compliance with the requirements 

and conditions imposed by Section 21202-23, General Code [Uni- 

form Business Records and Evidence Act] . . . and 

4. Section 11494, General Code** making privileged communi- 
cations between certain persons, being in derogation of the com- 
mon law, must be strictly construed, and consequently such section 
affords protection only to those relationships which are specifically 
named therein. The relationship of nurse and patient not being 
named in the statute, no privilege is extended to communications 
between a patient and his nurse and 

5. Where hospital records include communications between 

the patient and his physician, such portions of the records are, 

in the absence of waiver of privilege, inadmissible in evidence by 

virtue of the express provisions of Section 1149475 General Code. 

In Humble v. John Hancock Life Ins. Co.,”* a private nurse em- 
ployed by a physician was prohibited from testifying on the grounds 
that her testimony, like that of the physician by whom she was em- 
ployed, was privileged. The court in the opinion said: 

The nurse in question in this case was the private nurse of 

Dr. Gilfillen and the only thing that she knew with reference to 





22 Supra note 16. 

23 Supra note 2. 

24 Supra note 3. 

25 Ibid. 

26 3 Ohio Supp. 373 (1931), afd 31 N.E.2d 887 (1932), motion to cert. den. 32 
N.E.2d 425 (1932). 
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the condition of the deceased was what she learned as an assistant 
of the doctor through communications between the patient and the 
physician or diagnosis and treatment of the physician. She had no 
independent knowledge about the deceased’s condition and as such 
we think her lips were sealed by the statute. Gen. Code Sec. 
1149477 

This case is one of first impression in this state upon this 
point. The statute, itself, does not grant any privilege to com- 
munications between the nurse and patient and it was so held in 
the Wills case, supra.?* The relation in that case, however, was the 
independent relation of a public health nurse and patient and 
clearly not the same question as is involved here. 


The court in the Humble case then quoted from the opinion in 
the case of Culver v. Union Pac. R.R.,” and concluded by saying: 


We consider the Nebraska case to be the better reasoned opin- 
ion. Most modern doctors are assisted in their office by nurses, a 
practice which should be encouraged rather than discouraged, and 
the nurse becomes the agent of the physician. If the privilege 
granted by the statute is to be effective, it must extend to the nurse 
in her capacity as an assistant to the physician so that she can not 
disclose what she learns in such capacity when the physician, him- 
self, cannot disclose it. 


In the Culver case the superintendent of nurses at a hospital was 
called as a witness but her testimony was excluded. The court there 
said: 

At the time the Nebraska statute was enacted the profession 
of graduate or registered nurse had scarcely come into being. 
Observing that the reasons which caused the extension of the 
privilege to physicians applied with equal force to professional 
nurses, New York and Arkansas have amended their statutes so as 
to include “‘a professional or registered nurse.” But the legislature 
of Nebraska has not included such persons within the privileged 
class, and a nurse, merely as such, is not within such class. A differ- 
ent rule prevails where the nurse acts as one of the agents or 
assistants of the physician in charge. A nurse is often necessarily 
present at conversations between the patient and the doctor with 
respect to the ailment or condition of a patient, and little good 
would be subserved if the lips of the doctor might be sealed by the 
statute as to such conversations but the nurse or attendant might 
freely testify to all that was said and everything that was done. 
The purpose of the law is to protect the right of privacy, and while 
its scope should not be unduly extended, its very intention might 
be completely thwarted by the admission of testimony from this 
class of witness [hospital nurse]. In such case if she received or 
heard confidential communications from a patient “necessary and 





27 Supra note 3. 
28 Wills v. National Life & Acc. Co., 28 Ohio App. 497, 162 N.E. 822 (1928). 
29 112 Neb. 441, 199 N.W. 794 (1924). 
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proper to enable him [the physician] to discharge the functions of 
his office according to the usual course of practice,” then the 
privilege extended to the physician extends equally to the nurse.*” 


The Ohio Supreme Court recognizes that the attendants, nurses 
and physicians collaborate to make the hospital record of a patient.™ 
Yet if this is done in the physician’s office the records so made are 
privileged but if the doctor moves the patient to the hospital, auto- 
matically the nurse’s notes and acts of other attendants lose their 
status and are not privileged. 

The nurse’s notes are a most important part of a hospital chart. 
They are compiled by the nurses specifically for the physicians’ in- 
formation and guidance in treating the patient. 

Hospital charts of the patients are the records of the attending 
physician: the information is acquired by the physician in a confi- 
dential capacity. There is as good reason that the contents of the 
hospital chart be kept free from curious and prying eyes as there 
is that the physician be compelled to keep the same information a 
secret .5? 

It will be remembered that this same section of the Ohio code,** 
dealing with the privilege between physician and patient, also provides 
for privilege as to “an attorney concerning a communication made to 
him by his client in that relation, or his advice to his client.” 

The Ohio courts hold that in connection with attorney-client 
privilege, where information is obtained in preparation for trial it is 
privileged.* 

It is quite apparent that persons assisting an attorney in gather- 
ing information and preparation for trial are not named in the statute 
yet the privilege has been extended by the Ohio courts to cover them. 
If the statute is extended, or “interpreted” to cover persons assisting 
an attorney in preparation for trial, why can it not be extended, or 
“interpreted” to cover persons assisting a physician in preparation for 
medical treatment? If the court possesses the latitude to extend the 
statute in the one instance, surely it must and does possess the same 
latitude in the other instance. 

The Ohio Supreme Court has officially stated that in connection 
with the attorney-client relationship it extended the privilege to an 
instance beyond those named in the statute and the decision stands 
today as the law of this State. 


30 Jd. at 450, 199 N.W. at 797. 
31 Weis v. Weis, supra note 2. 
82 Hayt, “The Hospital in Modern Society,” Bachman, Legal Aspects of Hospital 
Practices 131 (1958). 
33 Supra note 24. 
34 In re Bates, 167 Ohio St. 46, 146 N.E.2d 306 (1957). 
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In the case of Jn re Story,** after relating that the Ohio Supreme 
Court had held that where records were compiled and turned over to 
attorneys they were privileged, the court said: 

However, there are no statutory provisions which provide 
against the production of such reports or records or testimony con- 
cerning them by the party, his non-attorney employees, or anyone 
else. It is apparent, therefore, that this court extended the privilege 
against testifying or producing evidence to an instance beyond 
those supported by statutory or constitutional provisions. 


Thus the court is in the position of holding that when the attorney- 
client relationship is involved, the privilege is extended to persons, not 
attorneys, assisting in the preparation for trial, although such persons 
are not named in the statute, but that as concerns the physician- 
patient relationship, the privilege against testifying is not extended to 
them because they are not specifically named in the statute and that 
as regards this particular relationship, the statute, being in derogation 
of the common law, must be strictly construed. 

It would seem that the court followed the proper and more rea- 
sonable interpretation with respect to its holding on the attorney- 
client relationship and rightfully extended the privilege to cover per- 
sons assisting an attorney in preparation for trial and has statutory 
justification for such a holding in that such a case “is plainly within 
the reason and spirit of . . . Section 2317.02 of the Revised Code, 
though not within the strict letter.”** 

On the other hand, if the Ohio Supreme Court, upon the re- 
examination of the issues, were to reverse itself,** and extend the 
privilege to the entire hospital chart, and particularly the nurse’s 
notes, so long as the chart was prepared and kept under the super- 
vision, and at the direction of a physician, it would be giving effect to 
the very purpose of the statute, to-wit: grant the privilege against 
testifying to the physician and all persons assisting him or collaborating 
with him in the diagnosis and treatment of the patient whether in his 
office, in a hospital or wherever such treatment might take place. In 
this way the patient could be assured that he would be protected 
against disclosure of his bodily ailments and that what is learned by 
statements to a nurse in a hospital, the exhibition and examination of 
his body in a hospital, the recording of his reactions to medication 
and treatment, or the like, be sealed to the public and no part of the 
hospital record testified to unless the patient himself should waive the 
privilege. 





35 159 Ohio St. 144, 111 N.E.2d 385 (1953). 
36 Supra note 16. 
37 Weis v. Weis, supra note 2. 
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It may be true that an act of the legislature specifically contain- 
ing such provisions would correct the situation but this seems un- 
necessary when the Ohio Legislature has already given the courts 
this authority, even to the extent of it being a directive when it en- 
acted section 2317.03*° and stated that the principles (of privilege) 
shall apply when a case is plainly within the reason and spirit of 
section 2317.02, even if not within the strict letter. 





38 Supra note 16. 








HOW TO PROVE REDUCTION TO PRESENT WORTH 


RussELt E. LEASURE* 


The scope of this article will extend beyond a simple “how” to 
prove reduction to present worth, and will include a consideration of 
the following topics: (1) the theory and purpose of reduction to 
present worth; (2) the application of such principle to personal injury 
and wrongful death cases, and some of the errors inherent therein; 
(3) the tactical considerations in presenting such proof at trial; and 
(4) the mechanics of proof, including demonstrative evidence. 


THE THEORY AND PURPOSE OF REDUCTION TO PRESENT WORTH 


The very simple theory behind reduction to present worth is that 
in our society it is well known, and judicially noticed, that a lump 
sum of money in hand will beget money through investment, whether 
such investment be the most conservative and safe one such as a bank 
savings account, or a less safe and more remunerative one. The law 
therefore recognizes that a lump sum paid now for future loss is worth 
more to the recipient than future payments made as the prospective 
loss occurs. As one court said: “It is self-evident that a given sum of 
money in hand is worth more than the like sum of money payable in 
the future.’ 

The law, by reason of practical necessity, permits and requires 
the present assessment of future loss and damage, even though a com- 
putation of future loss necessarily involves gross uncertainties, espe- 
cially when such things as length of life, future employment and earn- 
ings and future physical condition, are involved. But having permitted 
such an assessment the law then must, and does, recognize the earning 
power of money and requires a reduction commensurate with such 
earning power.” This is referred to as reduction to present worth. It 
is rather obvious that in any given case the uncertainties surrounding 
the span of life of the party, his future employment and earnings, and 
his future physical condition, and the like, are far greater than those 
surrounding the present and future earning power of money in the 
area where the party lives and in which the case is being tried.* 

Of course the purpose of reduction to present worth is to equalize, 
as much as possible, the loss to the defendant and the unwarranted 
windfall to the plaintiff arising from the present assessment and pay- 
ment, in a lump sum, of future and prospective loss and damage. 





* Member of the firm of Baker, Hostetler & Patterson, Cleveland, Ohio. 
1 Chesapeake & O. Ry. v. Kelly, 241 U.S. 485, 489 (1916). 
2 Maus v. The New York, C. & St. L.R.R., 165 Ohio St. 281, 135 N.E.2d 251 (1956). 
3 Flory, Admr. v. New York Cent. R.R., 170 Ohio St. 185, 190; 163 N.E.2d 796, 
797-798 (1959). 
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REDUCTION TO PRESENT WORTH IN PERSONAL INJURY AND 
WRONGFUL DEATH CASES 


A pplication of Principal to Various Items of Damage 


What items of damage must be reduced to present worth? 

In a personal injury action there are usually involved the follow- 
ing items of damage: (1) the loss of time and consequent loss of earn- 
ings actually suffered up to the date of trial; (2) the diminution or 
loss of earning capacity during plaintiff’s future life reasonably certain 
to follow from the injury; (3) an allowance for the physical and mental 
pain and suffering endured to the date of trial as a direct result of the 
injury sustained; (4) an allowance for any future physical and mental 
pain and suffering reasonably certain to occur as a result of the injury; 
(5) medical expenses actually incurred and those reasonably certain 
to be incurred in the future.* 

In a wrongful death action the recovery by the appropriate bene- 
ficiaries is usually limited by the wrongful death statute involved to 
the “pecuniary injury” to the designated beneficiaries resulting from 
the death.° Pecuniary injury is equivalent to “money loss.’’* But such 
loss consists not only of the loss of financial assistance which the bene- 
ficiaries would with reasonable certainty have received from the de- 
ceased had his life not been shortened, but also the loss of other things 
which have a pecuniary value. The principal things recognized as 
having a pecuniary value are: the loss of financial assistance from the 
decedent, the loss of services of the deceased, and the loss of parental, 
filial or marital care, counsél and education.* The amount that the 
decedent would with reasonable certainty have saved during his life- 
time and left to his beneficiaries upon his death is also an item of 
pecuniary loss.* Such things as the loss of the society, companionship, 
and kindness (as distinguished from services) of the deceased, are 
generally not deemed to have pecuniary value, nor is the mental 
anguish and suffering of the beneficiaries as the result of the death a 
recoverable item.® 

Generally speaking all items of damage reasonably certain to 
arise in the future by reason of the injury or death should be reduced 





4 16 Ohio Jur.2d “Damages” §§ 41-59 (1955); 25 C.J.S. “Damages” § 185 (1955). 

5 Ohio Rev. Code § 2125.02 (1953); 45 U.S.C. § 51 (1939); 25 C.J.S. “Death” 
§§ 95, 100 (1955). 

6 Karr, Admr. v. Sixt, 146 Ohio St. 527, 534-535, 67 N.E.2d 331, 335-336 (1946). 

716 Ohio Jur.2d “Death” §§ 128-133 (1955); 25 C.J.S. “Death” § 2 101-105, 
110 (1955). 

8 16 Ohio Jur.2d “Death” § 130 (1955). 

9 16 Ohio Jur.2d “Death” §§ 128, 131 (1955); 25 C.J.S. “Death” §§ 104, 107 
(1955). 
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to present value by the trier of the facts because the loss is prospective 
and the plaintiff is in effect being prepaid for such loss. The earning 
power of money would thus produce an overpayment at the time the 
prospective loss actually occurs unless the award had been reduced. 
However, it is generally stated that an award for future pain and 
suffering need not be reduced to its present value.’ The reason for 
this is stated as follows in Chicago & N.W. Ry. Co. v. Candler": 

.. . At the best the allowance [for future pain and suffering] is 

an estimated sum determined by the intelligence and conscience of 

the jury, and we are convinced that a jury would be much more 

likely to return a just verdict, considering the estimated life as 

one single period, than if it should attempt to reach a verdict by 

dividing the life into yearly periods, setting down yearly estimates, 

and then reducing the estimates to their present value. The 

arbitrariness and artificiality of such a method is so apparent that 

to require a jury to apply it would, we think, be an absurdity. 

And the supreme court of Pennsylvania has stated, without giving 
any reason, that an award for future medical expenses need not be 
reduced to present value.’” 

Such holdings seem to ignore the basic premise and purpose of 
reduction to present worth. The reasoning where given is not con- 
vincing. The damages recoverable for a tort are such as will fairly 
compensate the plaintiff for the wrong done. Although an award for 
pain and suffering is not subject to computation by any precise mathe- 
matical formula, yet it is in the nature of compensatory, not exem- 
plary, damages.’* And compensatory damages are defined to be such 
damages as measure the actual loss, and are allowed as amends there- 
for." , 

In an Ohio case” the purpose to be served by an award of money 
for pain and suffering is stated as follows: 

. . . An award of money damages can in no sense make the plain- 

tiff whole, nor undo the suffering which has been undergone. Money 

can in no sense be considered an equivalent for pain and suffering. 

The theory of money compensation for pain and suffering 
and physical injuryy must therefore be founded upon the fact that 

a money judgment operates to afford the plaintiff feelings of satis- 





10 25 C.J.S. “Damages” § 93 (1955). Contra: Johnson v. Lewis, 112 S.E.2d 512 
(N.C. 1960); Gleason v. Lowe, 232 Mich. 300, 205 N.W. 199, 201 (1925), stating that 
the amount awarded as compensation for future pain and suffering should be reduced 
to present worth. Generally, see Annot., 28 A.L.R. 1177 (1924), 77 A.L.R. 1451 (1932) 
and 154 A.L.R. 801 (1945). 

11 283 Fed. 881, 885 (8th Cir. 1922). 

12 Yost v. West Penn. Ry., 336 Pa. 407, 9 A.2d 368, 369 (1939). 

13 Flory, Admr. v. New York Cent. R.R., supra note 3, at 190. 

14 16 Ohio Jur.2d “Damages” §§ 7-10 (1955). 
15 Dernham, Gdn. v. Cincinnati Traction Co., 21 Ohio N.P. (n.s.) 418, 421 (1919). 
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faction, pleasure or gratification which, in the eyes of the law, will 
operate to offset the pain which has been undergone. In other 
words, the possession, control, ownership and purchasing power of 
money is deemed to afford the plaintiff the power of gratifying 
other desires and of pursuing happiness, and of resulting in feelings 
of contentment or of an otherwise pleasurable nature. 

From the foregoing it would appear more reasonable to require 
an award for future physical and mental pain and suffering, as well as 
for all other future compensatory damage and losses, to be reduced to 
present value. Otherwise the defendant is unduly and improperly 
penalized by being required to pay a sum worth more than the amount 
computed by the jury as necessary to fully compensate the plaintiff 
as the future loss occurs, and the plaintiff in effect is being overpaid. 


Common Errors Inherent in the Application 

Whenever items of future loss or damage are to be reduced to 
present worth, some mathematical computation must be made by the 
jury under proper instructions by the court. The usual and proper 
approach is first to determine two things: (1) the length of time over 
which the future loss or damage will occur, and (2) the total amount 
of the loss or damage. Then the earning power of money must be 
determined and the total amount discounted accordingly. 

If the physical condition giving rise to the loss is only temporary, 
the overall problem is diminished. However, most serious cases of 
personal injury involve some testimony of a permanent partial dis- 
ability. In most such cases there will be medical testimony wherein 
the physician gives his opinion of the percentage of permanent partial 
disability of the plaintiff due to his injury, and it may range in a given 
case from ten to one hundred per cent. The jury must then ultimately 
determine what, if any, effect this disability will have upon the plain- 
tiff’s future earnings. A common error often enters a case at this point. 
Due to the natural inclination of a jury to arrive at a percentage of 
permanent disability, say fifty per cent, based on the medical opinion 
so expressed, the jury then applies that percentage literally to the 
plaintiff’s prospective earning power, and thereby arrives at a figure 
which it deems to be this plaintiff’s loss of future earnings. To do so 
wholly ignores the much more important factors, such as the plaintiff’s 
intelligence, education, work experience, line of work, and other such 
factors. For example, if an uneducated laborer has an injured back 
his future earnings may be almost wholly lost thereby, whereas an 
educated sedentary worker with the same injury will probably ex- 
perience little or no loss of earnings therefrom. And yet the testifying 
doctor may well give the same percentage of permanent partial dis- 
ability to each. This is because the doctor in expressing such a per- 
centage looks primarily to the person’s decreased ability to perform 
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all physical acts as compared to all other persons of the same age and 
sex'® and does not take into account the plaintiff’s particular line of 
work. Every effort must be made by the attorney to bring this fact out 
with the doctor and to impress it upon the jury, if this is in fact what 
the doctor is doing in expressing an opinion of percentage of disability. 
Otherwise serious injustice will result, and it may penalize either party 
depending upon the circumstance of the particular case. 

Another common error often enters the case in the jury’s con- 
sideration of the “length of time” element, i.e. the time that the loss 
will continue. The tendency in both permanent injury and death cases 
is for the jury and counsel to rely almost entirely on life expectancy 
tables once they are introduced. If the loss or damage is of the kind 
that will continue as long as the person lives, such as physical and 
mental pain and suffering due to the injury, this would be appropriate, 
assuming of course that the person was in normal health prior to in- 
jury.'? However, in most injury and in practically all death cases a 
very substantial item of damage is loss of future earnings or support. 
Here the key fact is not so much the life expectancy of the person, but 
his work and earning expectancy. These are substantially different 
things when the usual fact of decreased earnings in later life (whether 
by retirement or illness) is considered. It is obvious that if an inac- 
curate multiplier is used the result is bound to be inaccurate.’® 

All the mortality tables appearing in the Appendix to the Revised 
Code of Ohio are life expectancy tables, and all of the “present value 
of life annuity” tables appearing there are based upon life expectancy 
tables. There are in existence authoritative work expectancy tables’ 


16 McBride, Disability Evaluation 1 (Sth ed. 1953), wherein “disability” is defined 
as follows: “Disability is a term that implies a transformation of body structures which 
results in a depreciation of normal ability to perform the functions of established 
physical accomplishments.” 

17 Haase v. Ryan, 100 Ohio App. 285, 136 N.E.2d 406 (1955), involving a seven- 
year-old child with permanent facial scar and loss of front teeth. For a full discussion 
of work and iife expectancy tables, and for specific work expectancies as shown by the 
United States Population Tables, see 19 Ohio St. L.J. 240, 253. 

18 For cases emphasizing the importance of the distinction between length of life 
expectancy and length of earning expectancy, see: Thompson v. Camp, 163 F.2d 396, 
403 (6th Cir. 1947); Wetherbee v. Elgin, J. & E. Ry., 191 F.2d 302, 309 (7th Cir. 
1951); City of Key West v. Baldwin, 69 Fla. 136, 67 So. 808, 813 (1915); Greer v. 
Louisville & N.R.R., 94 Ky. 169, 21 S.W. 649, 651 (1893); IIlinois Cent. R.R. v. 
Houchins, 121 Ky. 526, 89 S.W. 530, 532-533 (1905), cited and followed in Fifield’s 
Admr. v. Town of Rochester, 89 Vt. 329, 95 Atl. 675, 676 (1915). 

19 Thomas C. Smith & Frank L. Griffin, Jr., “Work-Life Expectancy as a Measure 
of Damages” 4 Transactions in the Society of Actuaries 585-605 (1953). Utilized to 
determine the work expectancy of a seaman in Dixon v. United States, 120 F. Supp. 
747 (S.D.N.Y. 1954). For a full discussion of work and life expectancy tables, and for 
specific work expectancies as shown by the United States Population Tables, see 19 Ohio 
St. L.J., 240, 253 (1958). 
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which are much more accurate for determining earning expectancy than 
are the mortality tables.” 

Another chronic error that enters into a jury’s computation of 
damages seems to lie in the jury’s almost holy regard for the inflexible 
accuracy of the mortality or work expectancy table regardless of the 
plaintiff’s particular physical condition and consequent expectancy. 
This is particularly noticeable in aggravation cases where the plaintiff 
or decedent admittedly suffered from a serious and probably life- 
shortening condition before the injury, such as cancer or cardiovascular 
disease. And the same erroneous factor is present even where the 
injury to a healthy plaintiff is a life-shortening one, because the de- 
fendant may expect a wrongful death action later on. Once an ex- 
pectancy table is introduced, even though offered as a guide only under 
proper charge of the court, the tendency of the jury too often is to 
take the expectancy given in the table and to ignore the particulars of 
the case before them. Quaere—Should the admission of expectancy 
tables be denied in certain cases, particularly where the testifying doc- 
tors have estimated the plaintiff’s life expectancy with particularity? 
Where experience of long duration and due judicial consideration shows 
a certain kind of evidence, though logically relevant, to be, in practical 
effect, harmful, [as tending to produce a confusion in the mind of the 
jury], it may be excluded." 

Perhaps the most prevalent error in this era of higher verdicts is 
the simple failure of the jury, even though properly and fully in- 
structed, to reduce to present value the items of damage required to 
be so reduced. It can only be assumed that the jury either is not fully 
aware of what is required or does not know how to accomplish it. It 
is therefore incumbent upon the trial lawyer to see to it that the jury 
is made fully conscious of its duty, and is given simple and usable 
tools with which to work. 

Every proper and permissible effort should also be made to test 
the verdict on the subject of damages.” If it is proper by interrogatory 





20 See C. W. Krohl & J. R. Wolfe, “Work-Life Expectancy” 26 Ins. Counsel J. 
190-192 (April 1959) and 15 J. Missouri B. 369-379, 396-412 (August-September, 1959). 
The authors point out convincingly that the Smith & Griffin table is based on the work 
expectancy of all employees in the entire railroad industry, including executives, all 
non-operating employees including women, as well as train crews—of which the train 
operating employees are less than 25% of the whole; that the group included represents 
a diversified cross-section of our industrial population as a whole; and that this comes 
closer to being an accurate guide for work expectancy of all industrial employees than 
does a length of life (mortality) table. 

21 McCaffrey v. Schwartz, 285 Pa. 561, 132 Atl. 810, 814 (1926), referring to life 
annuity tables, citing Sutton v. Bell, 79 N.J.L. 507, 510, 77 Atl. 42, 43 (1910). 

22 As to what interrogatories are permissible on this subject see 89 C.J.S. “Trial” 
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to determine the content of a defendant’s negligence as found by the 
jury,** it would seem logical to permit interrogatories designed to 
determine the content of plaintiff’s total damages as found by the jury 
where several elements or items of damage are sought, i.e., loss of 
earnings, medical expense, pain and suffering, and the like. It is only 
in this way that the jury’s finding of amount, which is just as im- 
portant a part of the verdict as the finding of liability, can be tested 
and the legal rights of each party fully protected. 


TACTICAL CONSIDERATIONS IN PRESENTING PROOF OF 
REDUCTION TO PRESENT WorTH 


From the plaintiff’s standpoint the prime hazard involved in pre- 
senting specific proof of reduction to present worth lies in the simple 
fact that the net is always less than the gross. While the defendant 
gains conversely, he must take care to avoid giving the jury the im- 
pression that the only real issue in the case is “how much.” This psy- 
chological factor is substantial in certain cases, particularly where the 
liability is in serious dispute. 

Where jurors in the county of trial are believed to be well aware, 
usually by reason of prior newspaper publicity, that very substantial 
verdicts have been returned in the recent past by their neighbors in 
cases of death or serious permanent injury, the plaintiff’s attorney is 
not likely to present evidence, at least in chief, of reduction to present 
worth. He will rely instead upon the simple facts of the plaintiff’s or 
decedent’s earning power, the life expectancy table, and the doctor’s 
percentage estimate of permanent disability in case of permanent in- 
jury, and make his calculations accordingly in his argument to the 
jury, thereby shifting all possible burden of any reduction to the de- 
fendant. But if trial is being had in a heretofore small verdict county 
he may choose to call live witnesses to the stand on the subject of the 
cost of annuities and other matters relating to reduction to present 
worth in an effort to impress upon the jury’s collective mind the sheer 
magnitude of the loss in that particular case, and the right to a very 
large verdict even when all loss figures are presented in the light most 
favorable to the defendant. For example, at the time Bartlebaugh v. 
Pennsylvania R.R.,** was tried in Franklin County in 1947, the 
highest verdict in that county had been one for 30,000 dollars in a 


§ 534 (1955); also see, Central Gas. Co. v. Hope Oil Co., 113 Ohio St. 354, 149 N.E. 
386 (1925); Beam v. Baltimore & O.R.R., 77 Ohio App. 419, 68 N.E.2d 159 (1954); 
11 Ohio St. L.J. 347-349 (1950). 
23 Miller v. McAllister, 169 Ohio St. 487, 160 N.E.2d 231 (1959) (par. 2 of syl- 
labus) ; Bradley v. Mansfield Rapid Transit, Inc., 154 Ohio St. 154, 93 N.E.2d 672 (1950). 
24 Bartlebaugh v. Pennsylvania R.R., 51 Abs. 161, 78 N.E.2d 410 (1958), modified 
by remittitur and aff'd 150 Ohio St. 387, 82 N.E.2d 853 (1948). 
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death case.”» Bartlebaugh was aged twenty-three years and eight 
months, had suffered a double amputation above the knees, was a 
wheel chair case, and would need the care of an attendant and probably 
a specially built and equipped home in the future. The plaintiff in his 
case in chief called a personable Certified Life Underwriter who testi- 
fied as to the cost of annuities returning various annual amounts for 
life within the range that plaintiff claimed would be necessary to re- 
imburse him for his future loss of wages and defray the additional 
expenses made necessary by his condition. The defendant presented 
several expert witnesses who testified on the same subject but pre- 
sented somewhat lower figures. But all figures, when added to even a 
conservative allowance for past loss and damage and future physical 
and mental suffering, were in six figures. The verdict was for 225,000 
dollars—later reduced by remittitur by the Ohio Supreme Court to 
150,000 dollars** which was paid. It is interesting to note that Bartle- 
baugh invested his money wisely in real estate, died suddenly from a 
heart attack several years after the judgment was paid, and left his 
widow very well fixed indeed. 

In Cuyahoga County, where six figure verdicts are well known, 
the plaintiff’s attorney will rarely, even in rebuttal, present evidence 
on the subject of reduction to present worth. As recently as January 
29, 1960, a jury gave a verdict of 175,000 dollars to a married lady in 
her late forties for facial cuts and scars, where no such evidence was 
presented. And her attorney did not even give a blackboard “chalk 
talk” to the jury on damages, but simply told the jury that the suit 
was for a quarter million, that her disfigurement was permanent and 
she had to live with it, and that the jury should return whatever 
amount it deemed proper. 

The public consciousness at the locale of trial, and the seriousness 
of the liability question, would seem to be the principal factors in- 
volved in deciding whether witness testimony on reduction to present 
worth should be presented. 


THE MECHANICS OF PROOF 


Assuming that the case is one involving a claim for future medical 
expenses and decreased earning capacity (or decreased contributions 
in case of wrongful death), direct evidence of the nature, extent and 
estimated cost of future medical expenses will have been introduced, 





25 Sprung, Admr. v. E. I. Du Pont De Nemours & Co., 30 Ohio L. Abs. 278, 34 
N.E.2d 31 (1939). 

26 Bartlebaugh v. Pennsylvania R.R. Co., 150 Ohio St. 387, 82 N.E.2d 853 (1948), 
wherein the court held that the cost of a refund annuity is improper evidence of the 
present worth of plaintiff’s future earnings, but that the cost of a straight annuity (no 
refund upon premature death) is proper evidence. 
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and evidence of the future earnings or contributions “but for” the 
injury or death will have been presented. The latter is accomplished by 
showing the past work record and future work and earning prospects 
of the person involved. If the defendant takes the position that this 
particular plaintiff's (decedent’s) life or work expectancy was sub- 
stantially shorter than average by reason of his illness or disease de- 
fendant will have presented medical evidence of this fact (usually con- 
sisting of a doctor’s opinion as to this plaintiff's expectancy with ex- 
planatory reasons) and will probably wish to rely on that estimate 
alone without reference to life or work expectancy tables. But regard- 
less of this the plaintiff will probably wish to introduce a life ex- 
pectancy table that will show the longest life expectancy. And absent 
medical testimony of a shorter life or work expectancy of the particular 
plaintiff or decedent, the defendant will probably wish to present a 
work expectancy table or a life expectancy table that is more favorable 
to defendant’s position on damages. 

Once such evidence is presented it is then relevant and important 
to turn attention to the earning power of money. This involves the 
interest rates returned on various investments. Bank and savings de- 
posits, straight annuity policies, government or “blue chip” bonds, and 
real estate investments are among those best known to and easily 
understood by the jury, and most obviously usable by a plaintiff in- 
experienced in business and financial matters. 

Simplicity of fact and presentation is the keynote. If the defense 
attorney is successful in impressing upon the jury two basic things: 
(1) the jury’s duty to reduce certain items of damage to present value, 
and (2) a simple mechanical means by which to do it, he will have 
served his client well. 

Actuarial tables, life or work expectancy tables, and evidence of 
the rates of return on investments, can be introduced in a number of 
ways. Most courts will take judicial notice of life expectancy tables, 
annuity tables, and of the simple fact that a sum of money in hand 
possesses earning power. A court will also take judicial notice of the 
simple rules of mathematics. It is also suggested that a court may 
take judicial notice of such generally known facts as the then existing 
rates of return on government bonds and bank and savings and loan 
deposits in the area where the court is sitting. However, work expect- 
ancy tables and the rates of return on other types of investments may 
not be judicially noticeable. An actuary may be called to testify to any 
or all of the foregoing subjects. 

If counsel wishes to emphasize with particularity the element of 
reduction to present worth he will probably call an actuary and have 
certain charts ready for use as demonstrative evidence, or a black- 
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board can be used for the purpose. The defendant will probably wish 
to use neutral figures to assist the jury. And there is authority to the 
effect that the actuary should use neutral figures, and not actual 
figures, in his testimony.*’ Other cases have approved the use of actual 
figures by an actuary.”* There is divergence of judicial opinion as to 
whether it is proper to introduce evidence of annuity costs*® or present- 
worth tables” to aid the jury in reducing to present worth the loss of 
future earnings or contributions. These are generally held admissible 
in Ohio.*' 
Some simple tables of neutral figures would be as follows: 





Present and Future Value 














of Money Payable at 5% Present Future 
Compound Interest Value Value 
$1.00 payable in 1 year = $ .95 $1.00 
$1.00 payable in 10 years = 61 1.00 
$1.00 payable in 20 years = 38 1.00 
$1.00 payable in 40 years = .14 1.00 
$1.00 payable in 60 years = 05 1.00 
Present and Future Value Present Future 

of Monthly Annuities Value Value 

$1.00 per month for 1 year at 5% = $ 1142 $ 12.00 
$1.00 per month for 10 years at 5% = 92.66 120.00 
$1.00 per month for 20 years at 5% = 149.55 240.00 
$1.00 per month for 40 years at 5% = 205.91 480.00 
$1.00 per month for 60 years at 5% = 227.15 720.00 





Other neutral figures (such as $10, $100, or $1,000), or actual 
figures, may be used if desired. If counsel desires to combine life ex- 
pectancy, interest rate and monthly annuity amounts in one table, it 
could be done as follows: 


PRESENT VALUE OF A MontHty ANNUITY PAYMENT FOR LiFE AT AGE 51, BASED ON 
AMERICAN EXPERIENCE TABLE (EXPECTANCY OF 20.2 YEARS)—INVESTED AT 312% 








Monthly Annuity Present Value 
$ 1.00 _ $ 164.95 
10.00 —_ 1,649.50 
100.00 a 16,495.00 
200.00 -- 32,990.00 
300.00 oa 49,485.00 





27 Allendorf, Admrx. v. Elgin, J. & E. Ry., 8 Ill.2d 164, 133 N.E.2d 288, 292 (1956). 
28 Bartlebaugh v. Pennsylvania R.R., supra, notes 24 and 26, citing 15 Am. Jur. 
436, 502 (1938); Restatement, Torts, §§ 912, 924 (1939); Spence, Admrx. v. Com- 
mercial Motor Freight, Inc., 99 Ohio App. 143, 150-151, 127 N.E.2d 427 (1954). 
29 See 15 Am. Jur. “Damages” § 95 (1959 Supp); 25 C.J.S. “Damages” § 78, p. 627, 
notes 47, 48 (1955). 
30 See 25 C.J.S. “Damages” § 78, p. 626, note 44 (1955). 
31 16 Ohio Jur.2d “Damages” § 177 (1955). 
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Or if the annuity were to stop at age sixty-five, on the theory that 
the party would stop work at that time, for a plaintiff aged fifty-one, 
at three and one-half per cent the foregoing figures would be: 








Monthly Annuity Present Value 
$ 1.00 _ $ 118.40 
10.00 — 1,184.00 
100.00 — 11,840.00 
200.00 -- 23,680.00 
300.00 —_ 35,520.00 





If the future values are desired for comparative purposes, they 
can be easily computed and entered in a parallel column headed 
“Future Value.” This simple comparison can be very impressive. 

Whenever evidence is presented on the subject of reduction to 
present worth it is well to bear in mind that the court should give a 
cautionary instruction to the effect that such evidence is not conclu- 
sive as to the amount to be awarded as damages but is only one of 
several elements to be considered in determining the amount to be 
awarded.” 


If for tactical reasons counsel does not wish to submit actuarial 
testimony with or without demonstrative evidence, use can still be 
made in oral argument of matters of common knowledge, such as 
the fact that work expectancy is less than life expectancy, the fact 
of average life expectancy at a given age, the fact of earning power 
of deposits in financial institutions in the locality, and facts of simple 
mathematical calculations based thereon including compound discount 
tables. In this way either counsel can still present the fundamental 
facts and principles involved in reduction to present worth without 
any live witness or demonstrative aids, if that course is deemed best 
in the particular case being tried. By using a compound discount 
table** the present value of one dollar per annum payable at the end 
of each year can be shown. Thus, as an example, it could be easily 
pointed out to the jury that fifteen dollars in hand today, invested at 
five per cent and thé principal reduced annually, will produce one 
dollar per year for twenty-eight and one-half years, or a total of 
twenty-eight dollars and fifty cents—nearly twice as much as awarded. 
Conversely, a plaintiff would have to be awarded only approximately 
one-half of his future loss to be made whole in that instance. Other 
comparisons can be worked out to fit the case at hand. 





32 25 C.J.S. “Damages” § 81 (1955); Emery v. Southern Cal. Gas Co., 72 Cal. App. 
2d 821, 165 P.2d 695 (1946). 

33 Page’s Ohio Rev. Code, Appendix p. 657; Baldwin’s Ohio Rev. Code, Table III; 
Accountants’ Handbook 1444-1445 (3rd ed. 1943). 
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On the subject of the proper interest rate to be used as represent- 
ing the earning power of money, the matter is usually left to the sound 
discretion of the jury. However, it has been stated that the legal rate 
of interest is the proper rate of discount to be used,** and it has been 
held that to use any less than four per cent is erroneous.” 

The duty of the jury to reduce certain items of damage to present 
worth is mandatory. It behooves counsel, therefore, to use the means 
at hand, and the means best suited to the particular case, to impress 
that fact upon the jury and to give them some simple tools with which 
to carry out their duty. 





34 15 Am. Jur. “Damages” § 95 (1938), referring to Annot., 105 A.L.R. 235 (1936). 
35 Alexander v. Nash-Kelvinator Corp., 271 F.2d 524 (2d Cir. 1959). 











PUNITIVE DAMAGES IN PERSONAL INJURY CASES 


CLARENCE Morris* 


The avowed purpose of awards in personal injury cases is to com- 
pensate victims of negligence for financial losses and pain and suffer- 
ing. When, however, a defendant is guilty of misconduct worse than 
negligence, he may incur an additional liability—for punitive damages 
to discourage repetition of his misconduct and to make an example of 
him. Most American courts will allow juries to award punitive damages 
in two kind of cases: (1) against defendants guilty of outrageous or 
oppressive intentional misconduct; and (2) against those guilty of 
reckless or wanton disregard of safety or rights. 

A recent spectacular example of deserved civil punishment is 
Bucher v. Krause.’ The plaintiff, an Oklahoman in Chicago to be mar- 
ried, was relaxing in a bar after his trip. Police detectives in search of 
a suspect impulsively seized the plaintiff; one officer thought plaintiff 
was reaching for a gun and shot him in the buttocks. His papers re- 
vealed the mistake; nevertheless, he was arrested, questioned, 
“booked” for resisting arrest, and released on bail. When he appeared 
for trial he was approached by a police confederate who purported to 
be a lawyer and who talked the plaintiff into signing a release. Since 
citizenship was diverse, a federal court entertained the suit, and entered 
judgment for 100,000 dollars. The defendants objected to allowing the 
jury to award punitive damages. The appellate court said no error had 
been committed because Illinois law permits a punitive damage award 
when wrongful acts are done with reckless disregard for. others’ rights 
and in any event the cover-up activities were malicious. In reply to 
the defendants’ attack on the size of the verdict the court said that 
though most of the award was punitive damages, the jurors were en- 
titled to consider that police officers were charged with atrocious con- 
duct and intentional cover-up. 

The major problem facing the court was discouragement of this 
sort of outrage. Liability for punitive damages seems to be a politic 
addition to other disciplinary forces in such cases as this.” 

Not all punitive damage awards are so soundly merited. Mulcting 
a master in punitive damages for his servant’s tort is sometimes insup- 





* Professor of Law, University of Pennsylvania. 

1 200 F.2d 576 (7th Cir. 1952). 

2 See also Suzore v. Rutherford, 35 Tenn. App. 678, 251 S.W.2d 129 (1952). (Poacher 
awarded $10,000 punitive damages against a landowner who shot him and left him in a 
remote place). Was the New Jersey court wise in Mazzili v. Selger, 23 N.J. Super. 496, 
93 A.2d 216 (1952) to approve a $5,000 punitive damage award against a nine-year-old 
boy who was also held liable for $20,000 compensatory damages for shooting the claimant? 
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portable. For example in Belcher Lumber Co. v. Harrell® a lumber 
company’s drunken truck driver drove too fast and on the wrong side 
of the road and collided with a car carrying the plaintiff. The company 
was not implicated in their driver’s drinking. Nevertheless, the jury 
was charged that if they found the driver wanton they could add 
punitive damages to an award against the lumber company. The plain- 
tiff incurred a broken arm, permanent facial scars, and six years after 
the accident was still enduring severe headaches and impaired use of 
both hands. The jury’s 7500 dollar award may have included little by 
way of punitive damages; the verdict may have been more sensible 
than was the charge.* If this suit were against the driver, rather than 
his employer, an award of punitive damages would have been well 
deserved. But what reason supports a judgment which makes his em- 
ployer do more than fully compensate the plaintiff?° The lumber com- 
pany probably did not pay these punitive damages out of its own 
funds. If it was insured and if the loss was not greater than its policy 
limits, its loss was paid by an insurer whose rates are based on “ex- 
perience.”® Such punitive damages are, then, likely to be paid ulti- 
mately by the insuring public. If the lumber company was not insured, 
or the loss exceeded its limits, then its stockholders, creditors, or cus- 
tomers were eventual losers. None of these results seems very happy. 

Fortunately juries are never required to give punitive damages; 
even when they may properly award them, they must be charged that 
if they are so-minded they can withhold them entirely.’ So defense 





3 252 Ala. 392, 41 So. 2d 385 (1949). 

4 In Southwestern Greyhound Lines, Inc. v. Rodgers, 267 P.2d 572 (Okla. 1954) the 
jury was not so sensible; a bus driver recklessly and disastrously exposed his passengers 
to flood waters; a jury added $4,000 punitive damages to a $7,000 compensatory verdict 
against the bus company; the appellate court reduced punitive damages to $500. But see 
Hairston v. Atlantic Greyhound Corp. 220 N.C. 642, 18 S.E.2d 166 (1942). In several 
cases the appellate courts have affirmed without discussion punitive damage awards 
against corporate employers of reckless drivers: Knoblock v. Morris, 169 Kan. 540, 220 
P.2d 171 (1953); Bush v. Watkins, 224 Miss. 238, 80 So.2d 19 (1955); Planters Whole- 
sale Grocery v. Kincade, 210 Miss. 712, 50 So. 2d 578 (1950); Teche Lines, Inc. v. Pope, 
175 Miss. 393, 166 So. 539 (1936); Dickson v. Inter-Carolinas Motor Bus Co., 161 S.C. 
297, 159 S.E. 625 (1931). 

5 When the sense of punishing other kinds of defendants fails, courts have ruled 
that no punitive damages may be levied. E.g., a ward’s estate is not liable for punitive 
damages for a guardian’s wrong, Shiver v. Frawley, 167 Ia. 419, 149 N.W. 510 (1914); 
a right to punitive damages dies with the wrongdoer, Evans v. Gibson, 220 Calif. 476, 
31 P.2d 389 (1934); Morris v. Duncan, 126 Ga. 467, 54 S.E. 1045 (1906); Morriss v. 
Barton, 200 Okla. 4, 190 P.2d 451 (1947). 

6 In Ohio Cas. Ins. Co. v. Welfare Fin. Co., 75 F.2d 58 (8th Cir. 1934) the court 
held such punitive damage awards are covered by an automobile liability policy. See 
also Maryland Cas. Co. v. Baker, 304 Ky. 296, 200 S.W.2d 757 (1947). 

7 For a recent case so holding, see Luke v. Mercantile Acceptance Co., 111 Cal. 
App. 2d 431, 244 P.2d 764 (1952). 
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counsel can argue the injustice of such an award. This tactic is open, 
however, only to counsel willing to admit, arguendo, that the jury may 
have to calculate damages—an embarrassing assumption when liability 
is in doubt. Also this argument may be futile when an outrageously 
guilty servant is party defendant and the jury is faced with the alter- 
native of either awarding punitive damages against both master and 
servant or against neither.* In some jurisdictions the jury must return 
a separate award against each defendant mulcted in punitive damages,’ 
and the master is not automatically hit by a penalty fired at his servant. 

At times, however, a corporate master should have its responsibil- 
ities for its servant’s torts augmented by punitive damages. In Parrott 
v. Bank of America” the claimant’s personal injuries were relatively 
slight. She was a bank teller. A depositor mistakenly reported that a 
small sum was handed over to the plaintiff and not credited to her 
account. The bank’s detectives and a branch superior, on flimsy cor- 
roboration, confronted the teller, demanded a confession, threatened 
to report her to the F.B.I., fired her, and charged the missing money 
against her savings account. The depositor found the money at home 
and reported the mistake to the bank. The plaintiff’s superior exon- 
erated her, and credited the missing amount to her savings account. 
But the bank refused to reinstate her and falsely told a prospective 
employer that she had been discharged because she was an inept teller. 
Her upset impaired her health for a year; she lost seventeen pounds, 
had fainting spells and required medical attention. She sued b .h the 
bank and some of its officers. The trial judge allowed the plaintiff to 
prove the bank’s 284 million dollar surplus and gave the jury a punitive 
damage instruction. The appellate court affirmed a 30,000 dollar judg- 
ment entered on the jury’s verdict. 

The opinion clearly adverts to the fact that the corporation, as 
such, was mulcted in punitive damages, but says nothing about policies 
served by such a holding. Payment of the judgment out of corporate 
surplus reduced funds available to stockholders and depositors. Surely 
they deserved no punishment. Nevertheless, the bank’s institutional 
activities had been unpalatable and corporate liability holds some hope 
of discouraging this kind of oppressive conduct in the future. If liabil- 
ity for punitive damages ran against only the wrongdoing employees 
the lesson might not be so effective—especially since judgments against 
them might be both smaller and harder to collect. Their superiors 
might secretly applaud their misplaced zeal—if it cost the corporation 





8 Which was the case in Miller v. Blanton, 213 Ark. 246, 210 S.W.2d 293 (1948). 
See also Martin v. Cambas, 134 Ore. 257, 293 Pac. 601 (1930). 

9 See e.g., Kim v. Chinn, 56 Cal. App. 2d 857, 133 P.2d 677 (1943). But see Brown v. 
Scott Lumber Co., 125 Cal. App. 2d 68, 269 P.2d 891 (1954). 
10 97 Cal. App. 2d 14, 217 P.2d 89 (1950). 
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nothing this time and might protect its special interests in the future. 
Perhaps the oppressively zealous employees feel the award’s sting even 
more when they implicate their bank than they do when the punitive 
award runs only against them personally. Their superiors are more 
likely to take corrective steps." 

Some courts justify both masters’ liability to pay punitive dam- 
ages in cases like the bank case and masters’ non-liability for punitive 
damages in cases like the lumber-truck-driver case in terms of or- 
ganizational complicity. When superiors or “vice principals” are im- 
plicated, they are said to act for their corporate master in authorizing 
or ratifying lowlier employees’ outrageous misconduct.’* This theory, 
however, proves both too much and too little: it is a fictitious ‘“ex- 
planation” for stockholders’ anomalous burden of liability without 
fault for punitive damages, and it fails (as the next case will show) to 
extend corporate responsibility to some cases calling for institutional 
liability for punitive damages needed to control some instances of 
overly zealous conduct. 

In Atlantic Greyhound Corp. v. Austin a bus driver accused a 
sick passenger of drunkenness and kept him off of the bus. His illness 
was aggravated and resulted in minor disability. No proof implicated 
any employee superior to the driver. Nevertheless, the appellate court 
approved a punitive damage award against the driver’s corporate em- 
ployer.’* If the corporation’s responsibility were to respond only in 





11 Jones v. West Side Buick Auto. Co., 231 Mo. App. 187, 93 S.W.2d 1083 (1936) is 
a case of clearer need for institutional reform; defendant corporation’s shop foreman 
testified that the company followed the fraudulent practice of setting back used car 
speedometers; a misled buyer recovered $150 actual and $2,000 punitive damages. See 
also Hall v. Walters, 226 S.C. 430, 85 S.E.2d 729 (1955); Weeks v. Carolina Power & 
Light Co., 156 S.C. 158, 153 S.E. 119 (1930); Southwestern Gas & Elec. Co. v. Stanley, 
123 Tex. 157, 70 S.W.2d 413 (1934). But see Cays v. McDaniel, 204 Ore. 449, 283 P.2d 
658 (1955). 

In Cashin v. Northern P.R.R., 96 Mont. 92, 28 P.2d 862 (1933) railway track main- 
tenance workers annually fired dangerous blasts of dynamite and damaged a farmhouse 
and threatened the farm family’s lives and limbs. The railroad paid for the damage to 
the house for three consecutive years. The fourth year they used an even heavier charge 
and inflicted personal injuries as well as property damages. It was cheaper to blast and 
pay compensation for the damage done than to use more arduous and considerate 
methods. Little wonder that the appellate court refused to disturb an award which 
added $750 punitive damages to $1,250 compensatory damages. 

12 See e.g., District Motor Co. v. Rodill, 88 A.2d 489 (D.C. Mun. Ct. 1952). Of 
course non-corporate masters can participate in servants’ serious misconduct and become 
properly liable in punitive damages for their own misconduct. See e.g., Farvour v. Geltis, 
91 Cal. App. 2d 603, 205 P.2d 424 (1949); Will v. Hughes, 172 Kan. 45, 238 P.2d 478 
(1951) ; Sisco v. McNutt, 209 F.2d 55 (8th Cir. 1954). 

13 72 Ga. App. 289, 33 S.E.2d 718 (1945). 

14 See also Eaddy v. Greensboro — Fayetteville Bus Lines, Inc., 191 S.C. 538, 5 
S.E.2d 281 (1939). 
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compensatory damages for this minor injury, if only the bus driver 
could be mulcted in punitive damages, few lawyers would press the 
passenger’s claim. The workaday status of the over-zealous (and 
probably judgment proof) driver enhances the need for a punitive 
damage award against his corporate master—an award calculated to 
bolster the institutional decency of bus companies. It would have been 
unfortunate if a rule of law requiring implication of supervisory per- 
sonnel had prevented corporate punitive damage liability. 

From an over-all viewpoint, then, the rules governing corporate 
employers’ liability for punitive damages for their servants’ torts seem 
to follow two crude patterns. Each of these rules raises different 
strategic considerations. 

1. The Vicarious Liability Rule. As we have seen, some courts 
follow the all-out vicarious liability rule subjecting corporate masters 
to liability for punitive damages whenever their servants commit out- 
rageous torts within the scope of their employment.’® This works well 
enough whenever institutional liability for punitive damages is needed 
to discourage the kind of tort committed. But it may overload liability 
insurance rates and corporate loss reserves to over-compensate some 
claimants in some cases in which punitive damages do not advance the 
public interest. Bus companies will discipline reckless drivers without 
being prodded; unless they are prodded, however, they may not dis- 
cipline high-handed ones. This discrimination can be made in juris- 
dictions following the full vicarious liability rule only when juries 
(with the help of counsel) are wise enough to make it. Advocates 
ought to keep an eye out for cases calling for this discrimination. A 
plaintiff's lawyer in a high-handed-bus-driver case may advance his 
client’s interest by arguing a need for corporate reform. He should 
anticipate this argument with proof, if such is the case, that the driver 
still has his job and has heard no sound of corporate displeasure. De- 
fense counsel should be wary of making this plaintiff’s tactic all the 
more effective by proof tending to show a practice of backing up this 
and similar misbehayiors.*® In a drunken-driver case defense counsel 
(if he has little hope of a verdict for the corporation and wants to 





15 The court in D. L. Fair v. Weems, 196 Miss. 201, 16 So. 2d 770 (1943) adopts 
this view. See also Sovereign Camp W.O.W. v. Roland, 232 Ala. 541, 168 So. 576 (1936). 
In Hairston v. Atlantic Greyhound Corp., 220 N.C. 642, 18 S.E.2d 166 (1942) this court 
recognizes this vicarious liability rule and also holds that when a carrier’s employee will- 
fully exceeds the scope of his employment to injure a passenger (whom the carrier has 
a non-delegable duty to protect) the carrier, as well as the employee, incurs liability for 
punitive damages. Mayo Hotel Co. v. Danciger, 143 Okla. 196, 288 P. 309 (1930) extends 
the same liability to innkeepers. 

16 See the defendant’s aggravating attitude in Jones v. West Side Buick Auto Co., 
231 Mo. App. 187, 93 S.W.2d 1083 (1936). 
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moderate compensatory damages and minimize a punitive award) can 
argue the corporate master’s lack of complicity; the injustice of going 
beyond the claimant’s needs to make example of a defendant who will, 
in any event, feel the sting of substantial compensatory damages; the 
company’s willingness to pay reasonable compensatory damages; and 
the lack of need for improved institutional discipline.’7 Of course he 
should not adduce proof that the corporation’s driver has been dis- 
ciplined unless he is willing to admit liability..* But in a proper case 
such proof can be protective. 

2. The Complicity Rule. This rule holds the corporate master 
liable for punitive damages only when superior officers either order, 
participate in, or ratify outrageous misconduct.’® The rule wisely pro- 
tects corporations from vicarious liability for punitive damages when 
a properly supervised and disciplined employee acts outrageously; and 
it wisely allows for punitive damage awards against some corporations 
whose institutional conscience should be aroused. When low-level oper- 
ating personnel have been overzealous or highhanded, hope of mulcting 
their corporate masters in punitive damages lies in proof of “ratifica- 
tion” strong enough to get to a jury. Given a case of nasty high- 
handedness, once the trial judge submits the ratification issue, plain- 
tiff’s counsel is not likely to have trouble in persuading the jury to 
make a punitive damage award. The psychological clue to effective 
advocacy on this issue may lie in convincing the trial judge that the 
case calls for institutional correction not likely to be forthcoming 
without a punitive damage award. A plaintiff’s lawyer may lay a 
predicate in proof for this conclusion by questioning the misbehaving 
employee on the witness stand about his report to his superiors and 
their reactions to it, and by adducing officer admissions of failure to 
discipline the reporting employee. Defense counsel is well advised if 
he proves corporate rules and practices showing that the type of 
behavior with which the employee is charged is not condoned.” 

Good advocacy when a private individual may have incurred 
liability for punitive damages is a complex subject. Claimant’s greatest 





17 Tactics of this sort failed to impress the jury in the classic Lake Shore & 
M.S.R.R. v. Prentice, 147 U.S. 101 (1892). 

18 It lies, of course, within the defendant’s power to keep out proof of discharge of 
his injuring employee. Gillet v. Shaw, 217 Mass. 59, 104 N.E. 719 (1914); Rynar v. 
Lincoln Transit Co., 129 N.J.L. 525, 30 A.2d 406 (Ct. Err. & App. 1943) ; Engel v. United 
Traction Co., 203 N.Y. 321, 96 N.E. 731 (1911). 

19 The classic statement of this theory is in Gray’s opinion in Lake Shore & 
M.S.R.R. v. Prentice, 147 U.S. 101 (1892). See also Sullivan v. Matt, 130 Cal. App. 
2d 134, 278 P.2d 499 (1955); Stewart v. Potter, 44 N.M. 460, 104 P.2d 736 (1940). 

20 In Sullivan v. Matt, 130 Cal. App. 2d 134, 278 P.2d 499 (1955) the court said 
that retention of employees who had hard-to-find skills was not proof of ratification. 
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advantage in most punitive damage cases is admissibility of proof of 
the defendant’s wealth,”’ a practice bottomed on the theory that a jury 
can give a more suitable award when it knows how much of a sacrifice 
the defendant will make in paying it. When the defendant is affluent 
and the claimant can prove defendant was guilty of intentional, out- 
rageous misconduct, the advantage of praying for punitive damages is 
clear. For example, in Suzore v. Rutherford’? a negro poacher testified 
that an estate owner irately shot him point blank and left him wounded 
in remote woods. Proof was adduced of the shooter’s lush income. The 
jury awarded 10,000 dollars punitive damages in addition to 4,000 
dollars actual damages. 

Sometimes impecunious wrongdoers are covered by liability in- 
surance, and if their insurers must answer for them, substantial claims 
against them are well worth pursuing. Whether or not a liability insurer 
must respond for punitive damages has been little litigated, and the 
law’s path in this terrain is not clear. There are, however, a few land- 
marks and the lay of the land is visible. 

A liability insurer need answer for punitive damages only if (1) 
he has contracted to do so, and if (2) his contract is not against public 
policy and therefore void. 

In Abbott v. Western National Indemnity Co.** the insurer es- 
caped liability, probably on both of the above grounds. A policy holder 
was sued for assault and battery and paid a judgment for compensatory 
and punitive damages recovered by the victim of his drunken fisticuffs. 
The policy, however, expressly excluded coverage for intentional mis- 
conduct without mentioning punitive damages specially, but of course 
including them by implication. The court held for the insurance com- 
pany and said the insured’s claim was barred by the exclusion. The 
court was not called on to go any further, and did not clearly state an 
alternative ground for its holding. It did, however, quote a statute 
outlawing liability insurance covering penalties incurred by willful 
injurers. 

In such assault’and battery cases the victim is lucky when the 
attacker is able to pay for harm inflicted. The case’s reasoning dims 
the hopes of any battery victim who wants to hold his attacker’s in- 
surer. When a liability insurance policy excludes the loss from its 
coverage, there is no basis for holding the underwriter. 





21 In some jurisdictions this important advantage may be lost when more than one 
defendant is sued. See e.g., Lehner v. Berlin Publishing Co., 211 Wis. 119, 246 N.W. 579 
(1933). The proof of the most affluent defendant’s wealth can, of course, be worth more 
than the joinder of less affluent defendants. 

22 35 Tenn. App. 678, 251 S.W.2d 129 (1952). 

23 165 Cal. App. 302, 331 P.2d 997 (1958). 
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There are cases, however, in which courts have required a liabil- 
ity insurer to answer for punitive damages. Simplest in this class are 
cases in which masters, themselves without fault, have been held 
vicariously liable for their servant’s torts. Their liability insurance 
policies may often be construed to cover their losses, and (since the 
master deserves no punishment) public policy is not offended. If the 
law barred these employers from buying insurance protection, it would 
unwisely expose them to unkind fate. Several cases have held that 
underwriters have covered and must answer for punitive damages in 
this kind of case.** 

In a few jurisdictions all damages recoverable for wrongful death 
are measured by the wrongdoer’s culpability.2° These damages are not 
“compensatory” in the sense that no attempt is made to calculate the 
financial value of the decedent’s life; they are, however, paid to his 
relatives to help them adjust to financial problems that may have re- 
sulted from the death. These damages are “punitive” in the sense that 
they are assessed to discourage wrongdoing; they are not, however, 
withheld (as punitive damages usually are) unless the defendant has 
acted outrageously, intentionally, or recklessly; they may be given 
for simple negligence. If motorists in other states can and should 
insure themselves against liability for negligently killing someone, 
liability insurance should not be outlawed in a state in which damages 
for negligent death vary with the negligent wrongdoer’s culpability 
rather than with the victim’s financial value to his family. One court 
has passed on this problem and allowed a judgment creditor to reach 
avails of the wrongdoer’s liability insurance.*° 

In two cases, however, underwriters (who by terms of their pol- 
icies covered punitive damage losses) have been required to answer 
for punitive damages assessed because of outrageous misconduct of 
their insureds. Both of these important holdings rest on rickety founda- 
tions and merit careful individual analysis. 

In Morrell v. LaLonde*' a surgeon inflicted unbelievably bad 
surgery on a patient and outrageously discharged her from his private 
hospital though she was in desperate need of hospital care. Under 
Rhode Island procedure, his liability insurer was properly joined with 





24 Ohio Cas. Ins. Co. v. Welfare Fin. Co., 75 F.2d 58 (8th Cir. 1934). In Maryland 
Casualty Co. v. Baker, 304 Ky. 296, 200 S.W.2d 757 (1947) and Capital Motor Lines v. 
Loring, 238 Ala. 260, 189 So. 897 (1939) common carriers had been required by statute 
to file bonds or insurance policies to protect third parties; the statutes were interpreted 
to require the surety or insurer to satisfy punitive damage awards against the carrier; 
thus, the legislature had settled both the problem of coverage and the public policy issue. 

25 Harper & James, Torts § 25.18. 

26 American Fid. & Cas. Co. v. Werfel, 230 Ala. 552, 162 So. 103 (1935). 

27 45 R.I. 112, 120 Atl. 435 (1923). 
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the surgeon as an additional defendant. The jury awarded compen- 
satory and punitive damages against both defendants with a vengeance. 
The insurance company contended that it was improperly held liable 
for punitive damages. However, the underwriter had specifically agreed 
to indemnify against loss from liability imposed by law in consequence 
of malpractice or professional error, and the court could not be per- 
suaded that the loss fell outside of the policy’s terms. The court said 
nothing about the contract’s consonance with public policy. An in- 
surance company’s agreement to answer for damages assessed as a 
penalty for the insured’s outrageous misconduct is so clearly sub- 
versive that this silence is hard to explain. Perhaps the court stood 
mute and held as it did because under Rhode Island practice the de- 
fendants were not entitled to a verdict specifying how much of the 
award was punitive.** The insurer could have been excused from re- 
sponding for punitive damages only by relieving him from paying 
compensatory damages as well—a result that would have debased all 
Rhode Island malpractice insurance. 

In General Casualty Co. v. Woodby*® an irresponsible drunken 
driver killed one person and injured another. He drove the death car 
with its owner’s permission and so was covered by an “omnibus” clause 
in the owner’s policy. Default judgments for more than 40,000 dollars 
were taken against the driver. The awards included unspecified amounts 
of punitive damages. The judgment creditors brought diversity suits 
in the Federal court against the insurance company. The policy covered 
“all sums which the insured shall become obligated to pay by reason 
of the liability . . . imposed upon him by law, for damages. . . sus- 
tained . . . by any person.” The underwriter contended the policy did 
not obligate them to pay punitive awards because “they are penalties 
rather than damages.” The court responded, “the punitive damages 
awarded in these cases are liabilities imposed by law within the mean- 
ing of the policy.” After satisfying itself that the insurer had con- 
tracted to respond for punitive damages this court, too, stands mute 
on the consonance of such a contract with public policy. But this case 
does not cry for discussion of the point with the force of the malprac- 
tice case. There the surgeon was a party defendant and was not finan- 
cially irresponsible. When the court required his underwriter to 
respond for him, his insurance insulated him from the shock of punish- 
ment. In the drunken-driver case the insurer’s payment of the default 
judgment did not—as a practical matter—protect the driver from a 
money penalty that he otherwise would have paid; his irresponsibility 
already shielded him; he would not have been sued at all if had he 





28 But see Madison v. Wigal, 18 Ill. App. 564, 153 N.E.2d 90 (1958). 
29 238 F.2d 452 (6th Cir. 1956). 




















1960] PUNITIVE DAMAGES 225 


not accidentally happened to be covered by another man’s insurance. 
This is the very situation, then, when insurance puts meat on the bones 
of a bare claim.® The hope of an insurance lawyer who wants to attack 
this case’s authority lies in its two weaknesses. First, though the in- 
surance by its terms fortunately is and should be available to com- 
pensate the drunken car-borrower’s victims, insurance rates should not 
be loaded to over-compensate them by requiring the underwriter to pay 
a penalty that the driver should pay. The insurance contract should 
not be interpreted to afford such coverage, unless the words clearly 
show it is intended. And even then the court shouid hesitate to approve 
such a contract as militating against the public interest. Secondly, the 
case is decided by a Federal court applying Tennessee law and based 
on no Tennessee authority.*t The only case on which the court relies 
is quite a different one—a case deciding that the protection of a mas- 
ter’s liability insurance extends to punitive damages incurred vicari- 
ously for the wrong of his servant.** 


Opposed to these cases is Tedesco v. Maryland Casualty Com- 
pany,** another case brought against an automobile liability insurer 
by a judgment creditor. The insurance was sold to a master whose 
servant was at the wheel when an accident happened. The claimant 
sued both master and servant. Against the master the claimant re- 
covered a judgment for full compensatory damages. That amount was 
doubled for punishment in the judgment rendered against the servant 
—a practice called for by a Connecticut statute in certain kinds of 
cases. The servant was an additional insured under an “omnibus cov- 
erage’’ clause. The insurer paid single damages, but refused to pay the 
punitive doubling. Suit was for the penalty. The court held that even 
though the policy’s terms covered this liability the insurer was not 
liable. The court said liability insurance covering criminal fines would 





30 Though my search has not been exhaustive, I have read a large sample of the 
modern cases and found only one other comparable to the malpractice and drunken 
driver cases. It is Pennsylvania Mut. Cas. Ins. Co. v. Thornton, 244 F.2d 823 (4th Cir. 
1957) a federal diversity suit in which a judgment creditor for $10,000 actual and puni- 
tive damages sought to reach the avails of an automobile liability policy. The insurance 
company contended that since the policy did not cover intentional wrongs, the company 
should escape all liability because the judgment included some punitive damages, thus 
establishing that the insured had acted willfully, rather than negligently. The court 
answered, in effect, that the policy did cover reckless disregard and that public interest 
would be poorly served were liability insurance unavailable to compensate the victims 
of reckless driving. The court does not come to grips with the problems involved in 
holding the insurance company for the punitive damage part of the award. 

31 The Thornton case, supra note 30, was also a Federal case applying completely 
unstated local law. 

32 Ohio Cas. Ins. Co. v. Welfare Fin. Co. 75 F.2d 58 (8th Cir. 1934). 

33 127 Conn. 533, 18 A.2d 357 (1941). 
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be against public policy, and the same theory must apply to other 
coverages of obligations to pay money in no way representing com- 
pensation for losses but imposed only as penalties for public wrongs. 
It could be argued, of course, that the case is authority only on double 
damages under the Connecticut statute, but that argument reduces the 
dimensions of wisdom to narrow-mindedness. 

The danger that claimant’s counsel runs if he puts his faith in the 
malpractice and drunken-driver cases to collect punitive damages 
from an insurer of an otherwise irresponsible defendant does not end 
with a verdict and trial court judgment in his favor. Those two hold- 
ings rest upon rulings of law, rather than fact, rulings readily attacked 
on appeal; a verdict for punitive damages hard-won at the trial will 
go for naught if an appellate court holds either that punitive damages 
are not covered by the insurance contract or that such a contract is 
against public policy. 

A plaintiff’s attorney who must look to the avails of liability in- 
surance to collect a personal injury judgment does well to consider 
carefully whether or not he needs a jury charge permitting an award 
of punitive damages. If he can prove only a small out of pocket loss 
and only minor pain and suffering, he may need such a charge to get 
and keep a verdict worth having; the risk is worth running. 

On the other hand when claimant can prove impressive pain and 
suffering, and can also prove that the wrongdoer acted outrageously or 
recklessly, the verdict is likely to be substantial whether or not words 
are tucked into a long jury charge permitting an addition of punitive 
damages to the various items of “compensation” described and dis- 
cussed. The theory of punitive damages (without the name) is built 
into the average juror’s value system; the latitude permitted in cal- 
culating personal injury award is so wide that proof of defendant’s 
outrage will enhance some verdicts without express instruction allowing 
punitive damages.** A claimant who asks for punitive damages in such 
a case may unnecessarily run a risk that the appellate court may dis- 
agree with the trial judge granting the request. A claimant whose only 
hope of enforcing his judgment is to look to an impecunious defendant’s 
liability insurer runs two additional risks if he asks for punitive dam- 





34“ | | if exemplary damages were eliminated many juries would increase the 
amount of the award for pain and suffering. Thus, one Wisconsin case was tried three 
times before different juries in different counties, twice with punitive damages allowed 
and once without; each verdict was for the same total amount.” Exemplary Damages in 
the Law of Torts, 70 Harv. L. Rev. 517, 521 (1957). The case referred to is Bass v. 
Chicago & N.W.R.R., 36 Wis. 450 (1874) ; 39 Wis. 636 (1876); 42 Wis. 654, 71-2 (1877) 
a personal injury action in which each of the three verdicts was for $4,500. Of course, 
it is rare coincidence that each verdict was exactly the same and not scientific proof. 
Nevertheless, the point made has some validity. 
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ages. (1) He may find that the insurer is not liable for punitive dam- 
ages and lose part of an award that he would have gotten as com- 
pensatory damages had he not formally asked for punitive damages. 
(2) The tactics on proof of defendant’s finances reverse, threatening 
the size of his compensatory award. We are talking about impecunious 
defendants. Of course claimants would not think of proving their 
poverty. But should a plaintiff pray for punitive damages in his peti- 
tion, he invites defense counsel to offer such proof. This seldom ex- 
ploited opportunity has the approval of three of the four courts that 
have passed on defendants’ offers to prove their financial standing.* 
Of course, the defense should carefully couch its proffer: evidence of 
the modest finances of the defendant should be tendered only in mitiga- 
tion of punitive damages. But jurors attempting to evaluate justly such 
amorphous items as pain and suffering and reduced longevity are 
likely to reduce claimant’s compensatory damages after hearing a 
skillfully designed plea of poverty. In these case, then, claimants’ 
lawyers serve their causes by stressing the heinousness of the defend- 
ant’s misconduct but praying for only compensatory damages. 

A request for a punitive damage instruction can also be bad 
strategy even when the defendant’s affluence rids the claimant of con- 
cern about liability of defendant’s insurer. In Davis v. Gordon,*® for 
example, a speeding motorist hit and killed a pedestrian and fled the 
scene of accident. The trial judge granted the claimant a punitive 
damage charge which was held reversible error. Sometimes a jury gives 
a claimant no larger total when it is allowed to assess punitive damages 
than it would have given without such permission; even when actual 
and punitive verdicts must be separated, jurors may itemize a total 
they would have awarded as compensatory damages.** 





35 The best authority I have found on this point is Johnson v. Smith, 64 Me. 553 
(1875), an assault and battery case in which “the defendant offered evidence of his prop- 
erty and means, as bearing upon the matter of punitive damages and in mitigation 
thereof.” The plaintiff had offered no proof on the defendant’s finances. The trial judge 
excluded defendant’s evidence. This ruling was held to be reversible error. The same 
result was reached in a slander suit in Rea v. Harrington, 38 Vt. 181, 2 Atl. 475 (1886). 
See also Edquest v. Tripp & Dragstedt Co., 93 Mont. 446, 19 P.2d 637 (1933). Mullin v. 
Spangenberg, 112 Ill. 140 (1884) is a battery-false arrest case in which a defendant 
policeman offered to show his finances in mitigation of damages. The court held ex- 
clusion was correct since the plaintiff had not tried to prove him a man of wealth. This 
seems anomalous to me. If the jury should know a defendant is wealthy in a punitive 
damage case, poverty is equally relevant when such is the fact. 

36 183 Md. 129, 36 A.2d 699 (1944). 

37 In Smith v. King, 239 S.W.2d 955 (Ky. App. 1951), another pedestrian wrongful 
death case, the jury gave $10,000 compensatory and $2,500 punitive damages. Kentucky 
statutes put no arbitrary limit on compensatory damages for wrongful death. Ky. Rev. 
Stat. 411.130. The $2,500 may well have been an itemization, rather than an additional 
award. 
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When the jury itemizes punitive damages that should not have 
been given, an appellate court can eliminate that part of the verdict 
and thus avoid a new trial.*® So claimant’s lawyer who knows the ver- 
dict will be itemized runs a lesser risk in asking for punitive damages 
than is run when the verdict combines punitive and compensatory 
damages in a lump sum. But itemization entails another risk to 
claimants rooted in the “ratio rule”; many courts say a punitive dam- 
age verdict must bear a reasonable ratio to actual damages and may 
not be given at all unless actual damages are awarded.** In Ennis v. 
Brawley, the defendant, irate because of what the plaintiff said about 
him in a newspaper article, slapped the plaintiff and pushed him 
around. The jury returned a verdict for one dollar compensatory and 
3,000 dollars punitive damages. The court held that the compensatory 
verdict did not support the punitive award.*' This is especially un- 
happy when jurors (supposing that amounts allotted to each item are 
unimportant) assess only punitive damages when all or much of their 
award could have readily and properly been called compensatory.* 
The ratio rule often outlaws or restricts punitive awards in the very 
cases in which a heavy penalty would be most politic—viz., instances 
of serious, oppressive misconduct happening to result in little or no 
provable financial loss. Fortunately, the courts have started to repu- 
diate the rule.** 

When a claimant can prove a serious personal injury, the ratio 
rule is not likely to thwart or interfere with his claim; jurors finding 
for him are almost sure to award substantial compensatory damages 
and judges are even less likely to reduce punitive than actual dam- 





38 See e.g., Chelini v. Nieri, 32 Cal. App.2d 480, 196 P.2d 915 (1948); Reyher v. 
Mayne, 90 Colo. 586, 10 P.2d 1109 (1932). 

39 In Madison v. Wigal, 153 N.E.2d 90 (Ill. App. 1958) the reason given for re- 
quiring itemization is to make evident whether or not punitive damages are properly 
based on actual damages. 

40 129 W. Va. 621, 41 S.E.2d 680 (1946). 

41 See also Livingstqn v. Utah-Colorado Co., 106 Colo. 278, 103 P.2d 684 (1940) ; 
Allen v. Melton, 20 Tenn. App. 387, 99 S.W.2d 219 (1936). 

42 I suspect this may have happened in Cook v. Atlantic Coast Line, 183 S.C. 279, 
190 S.E. 923 (1937). An extension of the rule is the source of another tactical risk; in 
Hilbert v. Roth, 395 Pa. 270, 149 A.2d 648 (1959) the court held that satisfaction of the 
compensatory award by one of two co-tort feasors extinguishes the claim for punitive 
damages against the other since that claim is no longer supported by a right to com- 
pensatory damages. 

43 See Finney v. Lockhart, 35 Cal. 2d 161, 217 P.2d 19 (1950) affirming an award 
of one dollar actual and $2,000 punitive damages for unfair competition on the theory 
that the ratio rule is only to guard against excesses; Edwards v. Nulsen, 347 Mo. 1077, 
152 S.W.2d 28 (1941), affirming a verdict for libel of one dollar actual and $25,000 
punitive damages. 
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ages.** In some cases the claimant runs little or no risk of an appellate 
ruling that jurors were improperly allowed to assess punitive damages. 
In, for example, Hughes v. Babcock* an ejector broke an intruder’s 
arm while throwing him out. The ejector was obviously an intentional 
wrongdoer, and a punitive damage instruction was clearly proper. 
More touchy are some cases in which the claimant tries to base a 
punitive damage award on proof that defendant “recklessly disre- 
garded” the claimant’s safety; the claimant runs the risk of a reversal 
of the trial judge’s ruling that reasonable jurors could find proof of 
recklessness.*® Sometimes precedents or authorities closely in point 
eliminate or reduce this risk. For example, once a court holds that 
driving while drunk is reckless disregard*’ it is not likely to reverse 
itself. In several cases plaintiffs’ counsel successfully gambled on ap- 
pellate court approval without precedent or authority closely in point.*® 
In one of these*® the damage proof tended to show prolonged disability, 
teeth knocked out, and need for medical attention; nevertheless, the 
award totalled only 2,250 dollars—and was perhaps not any larger 
than it would have been had the risk of reversal not been taken. In 
another™ the gamble may have paid off; the compensatory award was 
1,500 dollars and the punitive 7,000 dollars. In the third™ it is hard 
to tell whether or not the punitive damage instruction increased the 
verdict’s size. 

A mistake in theory threatens some claimants. Most courts permit 
no punitive damage award in contract cases. In Chelini v. Nieri®® an 
undertaker promised to preserve a corpse knowing war shortages would 
prevent him from doing so. When the customer discovered disintegra- 
tion, he suffered a cerebral spasm. In an action for breach of contract 
the trial judge permitted the jury to award punitive damages. The 
appellate court said that the plaintiff's proof would have sustained a 





44 But see Hughes v. Babcock, 349 Pa. 475, 37 A.2d 551 (1944). 

45 Ibid. 

46 This is similar to the risk a plaintiff runs who asks that a jury be charged that 
if the defendant was reckless he may not rely on the defense of contributory negligence. 
See e.g., Universal Concrete Pipe Co. v. Bassett, 130 Ohio St. 567, 200 N.E. 843 (1936). 

47 See e.g., Sebastian v. Wood, 246 Ia. 94, 66 N.W.2d 841 (1954) ; Madison v. Wigal, 
153 N.E.2d 90 (Ill. App. 1958); Pratt v. Duck, 28 Tenn. App. 502, 191 S.W.2d 562 
(1945). Note, however, that two of these “precedents” have been set by only interme- 
diate courts and reliance on them may be risky. 

48 See e.g., Hadad v. Lockbey, 176 Miss. 660, 169 So. 691 (1936); Jeffers v. Harde- 
man, 231 S.C. 613, 99 S.E.2d 407 (1957); Hicks v. McCandlish, 221 S.C. 410, 70 S.E.2d 
629 (1952). 

49 Hadad v. Lockbey, id. 

50 Hicks v. McCandish, id. 

51 Jeffers v. Hardeman, id. 

52 32 Cal. 2d 480, 196 P.2d 915 (1948). 
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tort action for deceit (since the promise was made with knowledge it 
could not be performed) but that since plaintiff's pleading and argu- 
ment sounded only in contract an award of punitive damages was im- 
proper. Well-known counsel found out, on appeal, that they had used 
inconsistent theories and had persuaded the trial judge to commit an 
error. However, the jury couched most of its verdict in an award of 
10,000 dollars compensatory damages, and the appellate court struck 
down only the separate 900 dollar punitive damage award and rendered 
judgment for the balance. Counsel were indeed fortunate that the jury 
had not itemized differently and put more of the total into punitive 
damages. 








THE COLLATERAL SOURCE RULE 


ALBERT AVERBACH* 


The trial bar generally, has neglected one of the most important 
damage rules. It is surprising how many experienced trial attorneys 
and even judges completely forget about the important “Collateral 
Source Rule.” The impact of the rule in settlements, trials and re- 
coveries is impossible to measure accurately in monetary terms. 

Many claims men have been indoctrinated by literature or home 
office instruction to evaluate cases on the “rule of thumb” basis of 
three times the specials. There was never any validity to any such 
appraisal and, yet, reference thereto appears frequently in well re- 
garded books currently on the market.’ To the plaintiffs’ bar practic- 
ing in areas surrounding military installations such a rule of thumb 
would, of course, be a workable impossibility. Many of the men 
stationed at Army, Navy or Air Force bases who are severely hurt 
off the base in civilian accidents, are brought into base hospitals, 
supplied with medical, nursing and hospital attention and remain 
without diminution in pay. If this out-moded style of evaluating 
cases by “three times specials” were to be applied in such cases, 
obviously the result would be three times zero or still zero. 

Yet, it is surprising to find the paucity of study in connection 
with the existing law to cover such situations. 

I have had occasion the last two or three years to alert audiences 
before whom I have spoken about the collateral source rule, by ask- 
ing for a show of hands as to those in the audience familiar with the 
rule and have been greatly surprised in nearly all instances from coast 
to coast, and border to border, to find that so few lawyers comprehend 
the importance and impact of this rule. 

The United States Court of Appeals, District of Columbia Circuit, 
expressed the collateral source rule extremely well in an opinion 
by Circuit Judge Edgerton in Hudson v. Lazarus.2 The Court there 
said: 

In general the law seeks to award compensation, and no more, 
for personal injuries negligently inflicted. Yet an injured person 


may usually recover in full from a wrongdoer regardless of anything 
he may get from a collateral source unconnected with the wrong- 





* Member of the firm of Gair, Averbach, Marley & Hoffmann, Syracuse, Seneca 
Falls and New York, New York; author of “Handling Accident Cases”; former president, 
International Academy of Trial Lawyers. 

1 Coughlin & Schneider, You and Your Car Insurance 94 (1954); Appleman, Suc- 
cessful Jury Trials, ch. 8 (1952); Pierson, The Defense Attorney and Basic Defense 
Tactics, 249. 

2 217 F.2d 344, 346-47 (D.C. Cir. 1954), cert. denied 350 U.S. 856 (1954). 
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doer. Usually the collateral contribution necessarily benefits either 

the injured person or the wrongdoer. Whether it is a gift or the 

product of a contract of employment or of insurance, the purposes 

of the parties to it are obviously better served and the interests of 

society are likely to be better served if the injured person is bene- 

fited than if the wrongdoer is benefited. . . . 

Receipt of money on an accident insurance policy does not 
reduce the damages the injured person may recover. The same has 
been held with regard to hospitalization insurance. And when 
medical and hospital services have been rendered gratuitously, or 
paid for by a third person as a gift to the injured person, he has 
usually been allowed to recover their value from the wrong- 
doer. ... 

Another basis for the rule has been stated as follows: 

. . . [I]t might well be considered that medical and hospital 
services supplied by the Government to these members of the 
United States Navy were part of the compensation to them for 
services rendered, and therefore that by their service in the Navy 
they had paid for these.* 

One of the most powerful cases dealing with this subject is 
Sainsbury v. Pennsylvania Greyhound Lines, Inc.* In this case, an 
attorney-claim adjuster advised an injured sailor that inasmuch as he 
was in the service and would receive free medical care as well as his 
pay during his disability, he could recover solely for his pain and suf- 
fering. A release was executed for 500 dollars but the sailor subse- 
quently retained counsel, repudiated the release, and did not cash 
the 500 dollar draft. The lower court held the release valid and 
binding. 

On appeal the case was reversed and the court severely rebuked 
the lawyer-adjuster for falsely stating the law. The court said: 

The representation by Weston to plaintiff that because he 
was in the service he could recover only for pain and suffering 
was a false statement of the law. It is generally well settled that the 
fact that the plaintiff may receive compensation from a collateral 
source (or free medical care) is no defense to an action for damages 
against the person causing the injury. . . . It is inconceivable that 
any member of the bar could have made a statement such as the 
one made by Weston without knowledge of its falsity or without 
acting with a reckless disregard for the truth.® 
The courts, country-wide, have held that money or benefits re- 

ceived from a collateral source may not be availed of by a tort feasor 
to reduce the special damages he must pay the wronged plaintiff. The 
doctrine is well-nigh universal. 

3 Plank v. Summers, 203 Md. 598, 102 A.2d 253 (1954). 


4 183 F.2d 548 (4th Cir. 1950). 
5 Id. at 550. 
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The progenitor of the doctrine seems to be Althorf v. Wolff.* 
This was an appeal involving the refusal of the trial court to instruct 
the jury that the fact that a widow had received the proceeds of her 
late husband’s life insurance should be taken into consideration by 
the jury in the diminution of damages. The court refused the request 
and the court of appeals affirmed. 


Eleven years later, in Harding v. Townshend,’ the courts of our 
country first used the phrase “collateral.” The opinion, in part, reads 
as follows: 


There is no technical ground which necessarily leads to the 
conclusion that the money received by the plaintiff of the accident 
insurance company should operate as a defense or inure to the 
benefit of the defendant. . . . It cannot be said that the plaintiff 
took out the policy in the interest or behalf of the defendant; nor 
is there any legal principle which seems to require that it be ulti- 
mately appropriated to the defendant’s use and benefit. 


In 1886 in Missouri, P. R. Co. v. Jarrard,’ the court held that 
if the continuance of his wages was a provision of his contract or a 
grace of his employer’s, the defendant was not entitled to the benefit 
of either. 


An examination of a long line of cases in many of the jurisdic- 
tions indicates that the doctrine has been applied in the following 
types of situations: (1) salary received by the injured person during 
his period of disability; (2) pensions, whether retirement or disabil- 
ity, received as a result of the injuries; (3) insurance proceeds— 
death, hospitalization, medical care, etc.; (4) hospital and medical 
care furnished gratuitously. 

In Clark v. Berry Seed Co.,® the court said: 


The weight of authority is conclusive to the effect that a 
defendant owes to the injured compensation for injuries, the proxi- 
mate cause of which was his own negligence, and that the payment 
by a third party cannot relieve him of his obligation, that, regard- 
less of the motive impelling their payment, whether from affection, 
philanthropy or contract, the injured is the beneficiary of the 
bounty and not the defendant who caused the injury. 


New York cases of interest on this doctrine are Lassell v. City of 
Gloversville, and Seidel v. Maynard."' In the Seidel case, the Fourth 
Department, in a per curiam opinion, said: 





6 22 N.Y. 355 (1860). 

7 43 Vt. 536 (1871). 

8 65 Tex. 560 (1886). 

9 225 Iowa 262, 271, 280 N.W. 505 (1938). 

10 217 App. Div. 323, 217 N.Y. Supp. 128 (1926). 
11 279 App. Div. 706, 108 N.Y.S.2d 450 (1951). 
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While the question of damages is not before us on this appeal, 

we call attention to the fact that any moneys received by plaintiff 

as disability compensation or sick-leave benefits under a Federal 

Sick-leave Regulation cannot be regarded as wages or used in 

diminution of damages arising by reason of loss of time.!” 

The Second Circuit, in Landon v. United States,* held that de- 
fendant’s liability for plaintiff’s loss of earnings is not reduced, even 
though plaintiff receives full pay as a favor from his employer or 
under a contract for the period for which he was incapacitated." 

Frequently it becomes important in an accident case to deter- 
mine whether or not payments made to the injured person, during his 
period of incapacity, by his employer or from disability or sick leave 
benefits can be introduced in evidence by the defendant." 


WAGES 


Clark’s New York Law of Damages” contains the following 
statement: 

As a general rule the defendant cannot show in mitigation or 
reduction of his liability for the invasion of the plaintiff’s rights 
that the plaintiff has received from a third person property or 
money on account of the wrong, if the money or property was not 
given to him as a satisfaction of the wrong. 


It is true that the Court of Appeals in the State of New York 





12 Jd. at 451; see also Annot., 52 A.L.R.2d 1451 (1957); Restatement, Torts § 920, 
comment E. 2 Harper & James, The Law of Torts § 25.22 discusses the rule as follows: 
“Thus the plaintiff who has been paid his salary or a pension during disability, or 
had his medical expenses paid for by another, or out of the proceeds of an accident 
insurance policy, may still recover full damages for these items from a defendant who 
is liable for the injury. To this extent, plaintiff may get double payment on account 
of the same items. The defendant wrongdoer should not, it is said, get the benefit of 
payments that come to the plaintiff from a ‘collateral source’ (i., one ‘collateral’ 
to the defendant). The damages to be exacted, even of a wrongdoer, are to be sure 
‘compensatory.’ But in these cases the courts measure ‘compensation’ by the total 
amount of the harm done, even though some of it has been repaired by the collateral 
source, not by what it would take to make the plaintiff whole. It is ‘compensation’ 
in a purely Pickwickian sense that only half conceals an emphasis on what defendant 
should pay rather than on what plaintiff should get.” 

13 197 F.2d 128 (2d Cir. 1952). 

14 See Averbach, “Methods of Proving Damages in Personal Injury Cases,” May, 
1958, Prac. Law 51, 52; Oleck, Damages to Persons and Property § 183 (1957); 2 
Averbach, Handling Accident Cases, 201, 202 (1958). 

15 See O’Connor, “Collateral Source Rule,” Trial & Tort Trends (1957) and cases 
there cited from the various jurisdictions. See also Annot., 52 A.L.R.2d 1451 (1957); 
18 A.L.R. 678 (1922); 95 A.L.R. 575 (1935); 128 A.L.R. 686 (1940); 13 A.L.R.2d 355 
(1950); 18 A.L.R.2d 659 (1951); 19 A.L.R.2d 557 (1951); 3 Belli, Modern Trials § 397 
(1954) (and cases therein under footnote 53, p. 2320). 

16 1 Clark, New York Law of Damages § 101 (1925). 
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in the year 1880 in Drinkwater v. Dinsmore,’ held that where proof 
is offered that the plaintiff did not suffer damages claimed, i.e., loss 
of wages, the defendant could show that he did not lose the wages, or, 
that they were not as much as claimed, reasoning that before the 
plaintiff could recover for loss of wages, he was bound to show that 
he lost wages in consequence of the injuries and how much they were. 


It would seem that the more modern day trend of the courts, 
throughout the country, is to follow the rule that the defendant, hav- 
ing harmed and wronged the plaintiff, cannot offer evidence which 
would enable him to benefit from his wrong-doing. Civil service rights 
and pension assistance today carry with them many rights which, 
perhaps, were unknown in the year 1880 and, generally speaking, 
recipients of such bounty contribute out of their pay, or in some 
other manner, to the obtaining of such benefits and, consequently, 
when the plaintiff is entirely innocent of a wrongdoing and the de- 
fendant is completely at fault, it does not seem just and fair that the 
defendant should be allowed to benefit by his wrongdoing in being 
able to show that because of certain benefits received from a third 
person the damages to the plaintiff had been diminished. 

The United States Court of Appeals said in 1952 about the 
Drinkwater case:™* 


The Drinkwater case appears to have had a checkered career. 
There a plaintiff’s judgment in a personal injury action was reversed 
for error in excluding a question to the plaintiff as to whether or 
not his employer paid his wages while he was disabled. The court 
said that to recover for them the plaintiff must show that he actu- 
ally lost his wages, and hence defendant could offer evidence that 
plaintiff had earned none or that his employer had contracted to 
pay “without service” or paid from “mere benevolence.” This rule 
carried to its logical conclusion, means that the tort-feasor receives 
the benefit of the employer’s benevolence intended only for the 
employee, and in general will restrict and disrupt carefully devised 
sickness, accident and pension plans for workers. Hence, it appears 
to be generally repudiated; only one other state is said to follow 
gh 


In Brandt v. Glottstein,’® the court stated: 


There shall be no reference to the fact that plaintiff received 
compensation under the Workmen’s Compensation Law since such 
fact is immaterial, upon an assessment of damages. 


The attitude of New York courts, as expressed in the Drinkwater 
case, has been severely criticized by the New York State Law Revision 





17 80 N.Y. 390 (1880). 
18 197 F.2d 128, 130 (2d Cir. 1952). 
19 Supra note 17. 
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Commission which recommended a bill to amend the Civil Practice Act. 
The Law Revision Commission prepared a legislative document’ 
which had a special note reading: 

This is an amendment recommended by the Law Revision 
Commission. Its purpose is to abrogate the rule of Drinkwater v. 
Dinsmore . . . and to conform New York law to the rule followed in 
most states that payments from collateral sources do not reduce 
the amount recoverable in a personal injury action. 


Alabama seems to be the only state that follows the Drinkwater 
v. Dinsmore rule of New York.’ Pennsylvania and Missouri adopt 
a distinction and allow such reduction only in such cases where the 
wages are paid by the employer pursuant to contract. The distinction 
in those two states seems to depend upon whether the continued wage 
payments by the plaintiffs employer are made gratuitously or in dis- 
charge of a legal obligation; the plaintiff being permitted to recover 
for a loss of time only if the payments are gratuitous and were not 
paid as salary for services.” 

Two recent cases by the United States Court of Appeals, District 
of Columbia Circuit, have interpreted the principles laid down by that 
Court in Hudson v. Lazarus** in the following manner. 

In the District Court appellant was awarded a jury verdict 
against appellees for injuries growing out of the collision between 

a motorcycle he was riding and a truck which was owned by one 

of the appellees and operated by the other. Although the evidence 

was sufficient to support such an instruction the court denied ap- 

pellant’s request for an instruction that should the jury find in his 
favor they should take into consideration, in determining the 
amount of damages, the reasonable value of the time he had lost 
from his employment. 

Within the principles laid down by this Court in Hudson v. 

Lazarus ... the denial of the requested instruction was error 


which requires reversal, notwithstanding appellant was paid the 
amount of his salary for the period he was unable to work. 


Appellant was a member of the Metropolitan Police Department 
of the District of Columbia, which continued his salary something 
more than 20 weeks until he returned to duty. 





20 Documents of the New York Law Revision Comm’n, No. 65(G) (1957). 

21 Montgomery & E.R.R. v. Mallette, 92 Ala. 209, 9 So. 363 (1890). 

22 Moon v. St. Louis Transit Co., 247 Mo. 227, 152 S.W. 303 (1912). The Penn- 
sylvania cases are: Norristown v. Moyer, 67 Pa. 355 (1871); Quigley v. Pennsylvania 
R.R., 210 Pa. 162, 59 Atl. 958 (1904); Penask v. Peerless Oil Co., 311 Pa. 207, 166 Atl. 
792 (1933); Rundle v. State Belt Elect. St. R.R., 33 Pa. Super. Ct. 233 (1907). 

23 Supra note 2. 
24 Geffen v. Winer, 244 F.2d 375, 376 (D.C. Cir. 1957). 
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In Capital Products v. Romer,* the court said: 


The record discloses that as a result of the accident, appellee, 
age 50, secured medical retirement from the Fire Department at 
half pay under an established pension system. Appellant claims 
that he should have been allowed to introduce this fact in mitiga- 
tion of damages. The contention is unsound. See Hudson v. 
Lazarus. . . .*8 


GRATUITOUS MEDICAL OR HosPpITAL CARE 


The Sainsbury v. Pennsylvania Greyhound Lines, Inc. case*" 
and Hudson v. Lazarus** expressed the generally accepted view that 
medical care, hospitalization, and even nursing care supplied by some- 
one other than the defendant is covered by the collateral source 
doctrine.*® 

Most courts hold, it seems, that plaintiff’s receipt from an inde- 
pendent source of collateral benefits such as gratuitous medical, 
hospital or nursing care, can not be shown by the defendant in mitiga- 
tion of damages.*° 

The Herrick case*' involved medical care and hospitalization 
furnished gratuitously by the government to the plaintiffs, husband 
and wife, while the plaintiff husband, was in the armed forces. The 
Rayfield case** involved the question of recovery under Virginia law 
for the reasonable value of medical and hospital services furnished 
to the plaintiff by a government hospital even though the plaintiff did 
not actually expend any money for such services. The court through 
Judge Stanley said: 

It is well settled in most jurisdictions including Virginia where 

this accident occurred, that an injured person may recover in full 

from a wrongdoer regardless of any compensation he may receive 

from a collateral source. . . . 

All the Virginia cases on the subject of “collateral payments 
involve insurance benefits for which the plaintiff has paid a pre- 

mium. The defendant contends that this court should make a 


distinction in cases where the “collateral source” payments resulted 
from some monetary payment by the plaintiff, such as the payment 


” 





25 252 F.2d 843 (D.C. Cir. 1958). 

26 Jd. at 844. 

27 Supra note 4. 

28 Supra note 2. 

29 See Grayson v. Williams, 256 F.2d 61 (10th Cir. 1958); 1 Personal Injury News- 
letter, 65, 124, 199 (1958); Annot., 128 A.L.R. 682 (1940). 

30 Capital Products, Inc. v. Romer, 252 F.2d 843 (D.C. Cir. 1958); Rayfield v. 
Lawrence, 253 F.2d 209 (4th Cir. 1958); Herrick v. Sayler, 160 Fed. Supp. 25 (N.D. 
Ind. 1958). 

31 Supra note 30. 
32 Supra note 30. 
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of insurance premium, and the instant case where the plaintiffs have 
in fact paid no actual consideration for the services they received. 
This contention is untenable.** 


In both the Herrick and Rayfield cases, supra, the Court held 
that the defendant was not entitled to mitigate the damages and apply 
the “collateral source rule” doctrine.** 


THE APPLICATION OF THE “COLLATERAL SOURCE RULE” 
IN CASES WHERE Part or HosPITAL BILts ARE PAID 
BY MEDICAL INSURERS SUCH AS BLUE CRoss 


The Personal Injury Newsletter of April 13, 1959,*° reports the 
case of first impression dealing with Blue Cross payments. The case 
was Kopp v. Home Mut. Ins. Co.,** and the following summary is 
quoted from the Newsletter: 


Blue Cross coverage does not preclude recovery under medical 
payments clause for some hospital expenses. Plaintiff was insured 
under liability policy issued by defendant. The policy provided 
$500.00 medical payments coverage. Plaintiff also had a contract 
with Blue Cross. He was hospitalized for injuries sustained while 
driving, in hospital affiliated with Blue Cross. The hospital looked 
only to Blue Cross for payment. Defendant contended that plaintiff 
never incurred any expense for his hospitalization and, therefore, 
had no right against it under the medical payments clause. Held, 
contention rejected and judgment for plaintiff affirmed. Plaintiff 
was entitled under his policy to payment of his hospital expenses, 
even though the expenses were paid by Blue Cross. 


In Gardner v. New York* the court said: 


Claimant, Marvin Gardner, by reason of the injuries sus- 
tained by his wife, Emma Gardner, lost the society and companion- 
ship of his wife, was compelled to provide medical, hospital, and 
nursing care, and to purchase medicines for her, all aggregating 
the sum of about $500. Of the hospital bill of $263.75, the 
Associated Hospital Service of Capital District paid the sum 
of $248., through which organization claimant was insured against 
such charges to the extent of the payment. Payment by said 
organization does’not inure to the benefit of the State of New 
York. 


COLLATERAL PAYMENTS UNDER WORKMEN’S COMPENSATION LAws 


Compensation awarded under workmen’s compensation laws are 
not available generally in mitigation of damages to the tort feasor 





33 253 F.2d at 213. 

34 Annot., 68 A.L.R.2d 876 (1959). 

35 2 Personal Injury Newsletter 20 (1959). 

36 6 Wis. 2d 53, 94 N.W.2d 224 (1959). 

37 206 Misc. 503, 133 N.Y. Supp. 2d 852 (1954). 
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under the collateral source rule. Ohio Jurisprudence 2d indicates 
that the Ohio rule is the same as the New Jersey rule. The following 
language is used: 


The same rule is held to apply with regard to compensation 
awarded under the Ohio Workmen’s Compensation Law for an 
injury to or the death of an employee; recovery against the person 
causing the injury is not to be reduced by any payments or awards 
made under the act.** 


In Chicago Great Western Ry. Co. v. Peeler® the court said: 


Appellant contends that it was entitled to make proof of the 
pension on cross examination of the plaintiff in mitigation of 
damages. If appellant is entitled to any benefit in this action from 
its contributions to the Railroad Retirement fund it is by way of 
set-off only, as provided in the statute. Without the aid of the 
statute an employer can not set up in mitigation of damages in a 
tort action by an injured employee indemnity from a collateral 
source, such as insurance or compensation or benefits under a 
Workmen’s Compensation Act, even where the defendant has con- 
tributed to the fund. 


Overland Const. Co. v. Sydnor* involved an appeal from a Dis- 
trict Court’s*’ determination in favor of the plaintiff. The court said: 


Appellant contends that appellee was not entitled to recover 
the reasonable value of hospital and medical services in the amount 
of $4,379.17 because this amount was paid for him by the Indus- 
trial Commission of the State of Ohio. Appellant does not contend 
against the rule that ordinarily a tort-feasor is not entitled to any 
reduction of damages because the injured party has received the 
benefit of insurance. . . . The contention is that appellee was not 
entitled to recover because under Ohio General Code, §§ 1465-60 
and 1465-69, appellant was required to make payments to the 
Industrial Commission of the State of Ohio, and that the amount 
of the hospital and medical expenses was paid by that commission. 
We cannot agree with this contention. . . . [A]n employer “can- 
not recover from any source any sum to reimburse an amount paid 
under the Workmen’s Compensation Law to injured employees, ‘ 
whether the injury results from the negligence of some third party, 
or otherwise.” . . .*? 

We think the principles underlying Pappas v. Baltimore & 
Ohio R. Co.** . . . are sufficiently broad to include an employer 





38 16 Ohio Jur. 2d, “Damages” § 119 (1955); See also Fed. Digest, “Damages” 
§ 59, and other West key number digests. 

39 140 F.2d 865, 868 (8th Cir. 1944). 

40 70 F.2d 338 (6th Cir. 1934). 

41 $.D. Ohio, W. Div. 

42 Citing Pappas v. B. & O.R.R., 37 F.2d 271 (6th Cir. 1930) and Truscon Steel Co. 
v. Furnace Co., 129 Ohio St. 394, 166 N.E. 368 (1929). 
43 Supra, note 42. 
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who makes some contribution to the Commission, based upon the 
extent of his own employment, and which may redound incidentally 
or remotely to the benefit of an employee of another who sustains an 
injury through the contributor’s negligence. That case must have 
recognized that such payments are not, in reality, paid by the 
employer but by the ultimate consumer as cost of production. In 
this case all of the amount so paid into the fund ultimately entered 
into the cost of the building. 


CONCLUSION 


The “collateral source rule” or doctrine is a fascinating subject. 
The observations and citations herein included, are not intended to 
be all inclusive, but are indications only of the tremendously im- 
portant, but oft neglected rule of damages known as the “collateral 
source rule.” Research in this field of damages will prove rewarding 
effort in the handling of cases, on a settlement level or at the trial level. 

It must be obvious from the above discussion that great care 
must be exercised in the drafting of bills of particulars, interrogatories 
and in testimony given under deposition proceedings or at examina- 
tions before trial (E/B/T). Too many times attorneys give the net 
hospital bill (where the Blue Cross plan applies) or the net doctor’s 
bills, (where the Blue Shield plan applies) or neglect to properly 
evaluate the effect of this rule upon lost time from employment. This 
is especially true in cases where the injured client is a federal, state 
or municipal employee and where the time spent away from work is 
charged to accumulated sick leave or employees pension or sick bene- 
fits insurance plans. 

An analysis of the case law in the particular jurisdictions is 
imperative, for the courts generally permit a recovery by the injured 
plaintiff for the reasonable value of the medical, hospital and nursing 
care and the reasonable value of the lost time from work, notwith- 
standing the fact that payment has been obtained by means of the 
employer’s gratuity or the benefits of a Blue Cross, Blue Shield or 
other insurance benefits. It is true, in many cases, that a double 
recovery is thus permitted by the liberality of the courts in interpret- 
ing this rule, but this is consistent with the view of our courts that 
it is better to permit the claimant to “accumulate his remedies” than 
to grant the tort feasor the benefits of payments that come to the 
claimant from “collateral sources.” The wrongdoer, the courts feel, 
is not entitled to such an “undeserved windfall.” 

Familiarity, therefore, with this rule is important for successful 
handling of tort litigation. 
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RECENT DEVELOPMENTS 


OBSCENITY LAW IMPOSING STRICT LIABILITY 
DECLARED UNCONSTITUTIONAL 


Smith v. California 
361 U.S. 147 (1959) 


Plaintiff, proprietor of a bookstore, was convicted under a Los Angeles 
City Ordinance’ making it unlawful for a person to have in his possession 
any obscene or indecent book in a place where books are offered for sale. 
Plaintiff appealed to the United States Supreme Court? alleging that, inter 
alia,’ construction of the ordinance as imposing a “strict” or “absolute” 
criminal liability without requiring any element of scienter* was in conflict 
with the First and Fourteenth Amendments to the Constitution of the United 
States. The Supreme Court reversed the conviction solely on the issue of 
lack of scienter, basing its decision on the effect “strict” liability would 
have on freedom of the press.5 A bookseller, acting at his peril, would have 
to limit those books offered for sale to those about which he had knowledge. 
The coercive force of “strict” liability toward encouraging self-imposed 
restriction on free speech would be no less violative of the First and Four- 
teenth Amendments than a direct legislative restriction imposed on con- 
stitutionally protected matter. 

Laws have existed in this country since 1712® attempting to regulate 
obscenity. The enforcement of these laws, however, has not been uniform,’ 





1 Los Angeles, Cal., Code § 41.01.1. 

2 28 US.C. § 1257(2) (1948). 

3 Other Constitutional objections made by the Plaintiff were that evidence for the 
defense as to the cbscene character of a book was not permitted, although of a nature 
constitutionally required to be admitted; that a constitutionally impermissible standard 
of obscenity was applied by the trier of facts; and that the book was not in fact 
obscene. 

4 Ie., knowledge by the Plaintiff of the contents of the book. 

5 Though the Ohio statute, Ohio Rev. Code § 2905.34, requires knowledge and 
thus escapes the infirmity, a random check of city ordinances reveals many subject to 
attack for lack of a requirement of scienter. Akron, Ohio, Code C. 25 § 47 (1952); 
Cincinnati, Ohio, Code § 901.13 (1956); Cleveland, Ohio, Code § 13.1307 (1956); Co- 
lumbus, Ohio, Code § 2343.02 (1952); Dayton, Ohio, Code § 947 (1954); Toledo, Ohio, 
Code § 17-10-5 (1956). 

In a recent Ohio case, State ex rel. King v. Shannon, 170 Ohio St. 393 (1960), the 
suggestion was made that perhaps under the ruling of Cleveland v. Betts, 168 Ohio St. 
386 (1958), municipalities do not have the power to enact ordinances in areas in 
which the state has made the crime a felony, on the basis of the conflict clause, Art. 
XVIII, Sec. 3, of the Ohio Constitution. 

6 Acts & Laws of the Prov. of Mass., Bay, c. CV, § 8 (1712). 

7 Leary, Noall, “Entertainment: Public Pressures and the Law,” 71 Harv. L. Rev. 
326, 347 (1957). “Despite the sincerity and good intentions which often underlie the 
actions of local officials, it must be recognized that their enforcement of the obscenity 


242 




















RECENT DEVELOPMENTS 243 
and has often been completely arbitrary and unreasonable.* Although the 
Supreme Court had, by dicta, held obscenity to be outside the protection of 
the constitution,® it did not meet the issue squarely until 1957 in Roth v. 
United States.° The impact of the Smith case can most readily be seen by 
viewing it in light of the Roth decision. 

The Court, in the Roth decision, laid to rest the already defunct Hicklin 
test!! for obscenity and built anew from the “dominant” theme declared 
by Justice L. Hand in the Ulysses case.'* The Court established a new test 
for obscenity that is “bounded only by the definition of the term itself.”’* 
This new test is “whether to the average person, applying contemporary 
community standards, the dominant theme of the matter taken as a whole 
appeals to prurient interests.””!* 

The Court has, by the scienter requirement, reduced the uncertainty ac- 
companying the broad test in the Roth decision. This is not the first time the 
Court has seized upon the requirement of knowledge to more narrowly 
define a rule of law.'® By coupling the requirement of knowledge with the 
Roth test, the Court had rendered the test less susceptible to future attacks 
for vagueness.'® 

It was argued in the Smith case that the scienter requirement would 
hinder enforcement of obscenity laws because of the difficulty of proof.'* 
A more apparent effect would seem to be that enforcement efforts will be 





laws is essentially extra-legal. These officials, largely unrestrained by the courts, exert 
a far-reaching influence over the reading matter and entertainment available to the 
community, and their determinations are in many respects even more secretive and 
subjective than those of formal censorship boards.” 

8 Wiggins, “Freedom of Secrecy” (1956) at 194. “One local prosecutor used the 
test of excluding everything he did riot want his thirteen year old daughter to see. 
Such highly subjective standards are commonly employed.” 

® Beauharnais v. Illinois, 343 U.S. 250 (1952). 

10 354 US. 476 (1956). 

11 Queen v. Hicklin, L.R., 3 Q.B. 360 (1868) at 371. “I think the test of obscenity 
is this, whether the tendency of the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to such immoral influences, and into whose hands 
a publication of this sort may fall.” 

12 United States v. One Book Called “Ulysses,” 5 F. Supp. 182 (S.D.N.Y. 1933), 
aff'd, 72 F.2d 705 (2d Cir. 1934) at 708. “(W)e believe that the proper test of whether 
a given book is obscene is its dominant effect. In applying the test, relevancy of the 
objectionable parts to the theme, the established reputation of the work in the estima- 
tion of approved critics, if the book is modern, and the verdict of the past, if it is 
ancient, are persuasive pieces of evidence; for works of art are not likely to sustain a 
high position with no better warrant for their existence than their obscene content.” 

13 Supra note 7, at 348. 

14 Roth v. United States, supra note 10, at 489. 

15 Screws v. United States, 325 US. 91 (1945) at 103. “... [A] require- 
ment of a specific intent . . . made definite by decision or other rule of law saves the 
Act from any charge of unconstitutionality on the grounds of vagueness.” 

16 bid. 
17 361 U.S. 147, at 154. 
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directed towards those against whom evidence is most readily available, i.e., 
the “smut” dealer. He is the prime offender and should be the prime 
target.'® Little is to be gained by punishing the legitimate bookseller who 
unknowingly offers an obscene publication for sale to the public. The end 
result of such misquided prosecution can only be a breeding of disrespect 
for the law and supression of the free exchange of ideas. 

The present enforcement of obscenity laws is pervaded by extralegal 
procedures of public officials'® and private organizations*® which are en- 
couraged by increasing public concern and uncertainty over the law. The 
Court, by proclaiming a definite legal standard in the Roth and Smith deci- 
sions, has taken a big step toward channeling enforcement back into the 
hands of governmental enforcement agencies. This approach is necessary 
to insure judicial review and its subsequent protection of individual rights. 


Shelby V. Hutchins 





18 “The vast bulk of the prosecutions under the obscenity laws are aimed at dealers 
in so-called ‘under-the-counter’ pornography and ‘stag’ movies.” Quoted from the 
United States’ brief in Roth v. United States, supra note 10, at 38. 

19 Supra note 7, at 344-7. 

20 Id. at 356-67. 

















NEGLIGENCE OF CARRIER; RACIAL DISTURBANCE AS 
FORESEEABLE DANGER 


Bullock v. Tamiami Trails Tours, Inc. 
266 F.2d 326 (5th Cir., 1959) 


An action for damages resulting from an assault was brought by a 
colored passenger and his apparently white wife, natives of Jamaica, who 
contracted with defendant for carriage from Miami, Florida to New York. 
Neither knew of the segregation customs of Florida, nor was warned of 
them by defendant. They took a front seat in a bus at Miami and were 
later requested by the driver to move to the rear. No reason being given 
for the request, the plaintiffs remained in the same seat. While the bus was 
stopped at Perry, Florida, a bystander overheard the driver speak of the 
plaintiffs’ difference in color and of their position on the bus. He purchased 
a ticket to a nearby town, boarded the bus, and assaulted the plaintiffs. The 
United States District Court found the assault to have been an unforeseeable 
danger which defendant had no duty to protect against.1 The Court of 
Appeals reversed, holding that defendant had been negligent in breaching its 
duty te protect passengers from harm resulting from foreseeable dangerous 
acts of third parties. 

Generally, carriers are required to exercise the highest degree of care 
in protecting their passengers from injury resulting from the dangerous acts 
of third parties, so long as the danger is reasonably to be foreseen.? Florida 
follows this general rule.* The importance of this case lies in the fact that 
it is the first to consider the racial climate of the region in determining 
foreseeability.* 

The question of foreseeability depends to a very great extent upon 
the peculiar facts of the particular case.5 Courts have found foreseeability 
where: (1) strikers and strikebreakers were on the same train and the 
conductor took no steps to avert violence;* (2) an intoxicated and disorderly 


1 Bullock v. Tamiami Trails Tours, Inc., 162 F. Supp. 203 (N.D. Fla. 1958). 

213 CJS. “Carriers” § 678 (1938); 10 Am. Jur. “Carriers” § 1236 (1937); 
Prosser, Torts § 38 (2d ed. 1955); Annot., 15 A.L.R. 862 (1921); Annot., 42 A.L.R. 
168 (1926); Annot., 43 A.L.R. 1035 (1926); Restatement, Torts § 348 (1934). The 
carrier has an identical duty to protect and to warn against foreseeable dangers to the 
passenger. Restatement, Torts § 348(b)(ii). See also Rose v. City of Chicago, 317 
Til. App. 1, 45 N.E.2d 717 (1942). 

The Ohio rule on “fellow-passenger” injuries is in substantial accord with the 
general rule. Floyd v. Cleveland, 9 Ohio App. 282, 123 N.E.2d 540 (1955); Schafer 
v. Youngstown Municipal R.R., 19 Ohio L. Abs. 205 (Ct. App. 1935); Paal v. Cleveland 
R.R., 11 Ohio App. 462 (1918); 8 Ohio Jur. 2d “Carriers” §§ 221, 222 (1954). It is 
highly unlikely that Ohio would be presented with a situation like that in the principal 
case, due to the difference in customs. 

3 Bullock v. Tamiami Trails Tours, Inc., 266 F.2d 326, 331 (Sth Cir. 1959). The 
court cited Hall v. Seaboard Air Line Ry., 84 Fla. 9, 93 So. 151 (1921); Kenan v. 
Houstoun, 150 Fla. 357, 7 So.2d 837 (1942). 

4 162 F. Supp. at 205. 

5 Ibid. 

6 Nute v. Boston & M.R.R., 214 Mass. 184, 100 N.E. 1099 (1913). 
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person was allowed to board a train;? (3) a drunk and boisterous person was 
allowed to board a train, and the conductor was warned of trouble by 
another passenger;® (4) a disorderly white person was known to be seated 
in a segregated negro railway car;® (5) a street car operator heard verbal 
threats pass between two passengers, one negro and one white.’® Conversely, 
foreseeability has been found missing where: (1) a female passenger was 
insulted by an assailant, and had threatened him lest he insult her again; 
(2) the plaintiff was shoved from a railway car while a pistol duel was in 
progress between two other passengers, the conductor being fully aware of 
the duel;!* (3) an obviously intoxicated, but not boisterous, person was 
allowed to board a municipal bus.'* 

Both the District Court and the Court of Appeals here relied upon the 
same case which recites the general rule of foreseeability.'* However, the 
former reasoned that since there had been no previous similar outbreaks of 
violence in the several years since integration forces had come to be felt in 
the South, the defendant had no reason to anticipate violence.’*> The Court 
of Appeals rejected this reasoning, basing its decision upon customs of the 
area. The court found that the drivers knew those customs and noted that 
two company bulletins had warned drivers of racial disturbances. It is also 
inferred that the drivers knew of plaintiffs’ foreign nationality and probable 


inexperience with “southern tradition.”’® The court termed it “. . . the com- 
monly and generally known fact . . .’"7 that plaintiffs’ position on the bus 
would cause a reasonable man, familiar with local custom, to anticipate 
violence. 


The basic difference between the views of the two courts lies in the 
Court of Appeals’ recognition of “southern tradition” and local “folkways.”'* 
This is the superior approach to this case, as all the pertinent factual circum- 
stances should be considered in determining foreseeability. These circum- 
stances include, certainly, the social framework in which the events take 
place. Failure to include this consideration in the test of foreseeability, and 
insistence upon a prior similar occurrence, results, necessarily, in a rule 
analogous to a “one free bite” rule. The Court of Appeals has filled the gap 
in the logic of such a rule. Tim Applegate 





7 Kinsey v. Hudson & M.R.R., 130 N.J.L. 285, 32 A.2d 497 (1943). 

8 Kline v. Milwaukee Elec. Ry. & Light Co., 146 Wis. 134, 131 N.W. 427 (1911). 

9 Hillman v. Georgia R. & Banking Co., 126 Ga. 814, 56 S.E. 68 (1906). 

10 Case v. St. Louis Public Service Co., 238 Mo. App. 1029, 192 S.W.2d 595 (1946). 

11 Hoff v. Public Service Ry., 91 N.J.L. 641, 103 Atl. 209 (1918). 

12 Chicago, R.I. & P. Ry. v. Brown, 111 Ark. 288, 163 S.W. 525 (1914). 

13 Munter v. St. Louis Public Service Co., 258 S.W.2d 255 (Mo. App. 1953). 

14 Hall v. Seaboard Air Line Ry. Co., supra note 3. The general rule is substantially 
the same as that noted previously. Two judges dissented on the question of foresee- 
ability of danger. 

15 Bullock v. Tamiami Trails Tours, Inc., 162 F. Supp. at 205. 

16 Bullock v. Tamiami Trails Tours, Inc., 266 F.2d at 332. 

17 Ibid. 


18 [bid. 

















IMMUNITY OF NON-HOSPITAL CHARITIES RE-EXAMINED 


Gibbon v. Y.W.C.A. 
170 Ohio St. 280, 164 N.E.2d 563 (1960) 


The parent-administrator of a deceased child brought a wrongful death 
action claiming that the defendant’s servant was negligent in allowing his 
daughter to drown in a swimming pool owned and operated by the 
Y.W.C.A. The Ohio Supreme Court, basing its decision on stare decisis, 
sustained the defendant’s demurrer, holding that a charitable or eleemosy- 
nary institution, other than one which has as its purpose the maintenance 
and operation of a hospital, is, as a matter of public policy, not liable for 
the tortious acts of its servants. 

The concept of immunity of charitable institutions for the torts of their 
servants was first introduced in the United States in an 1876 Massachusetts 
decision,! which was based on dicta from earlier English cases.2 The doc- 
trine was soon adopted by other courts, and by 1952 there were only fifteen 
states which adhered to the traditional total liability rule. Today, there are 
three basic rules governing the extent to which a nongovernmental charitable 
association is liable for the torts of its employees: complete immunity, 
partial immunity, and total liability.® 

The theories underlying the immunity concept can be placed into four 
categories. (1) The trust fund theory hinges on the notion that payment 
of liability claims would violate the intended use of the donations since it 
would permit appropriation to “unauthorized beneficiaries.” The theory 
is that this is a violation of the trust agreement, and that it would 
deter potential donors from contributing to charities.‘ (2) Other courts 
have taken the view that respondeat superior cannot be applied to a charity 
because a charity usually does not derive profits from the services of its 
employees, such gain being necessary, it is argued, for an employer to be 
vicariously liable.© (3) The implied waiver theory is based on the concep- 
tion that a beneficiary, by accepting the benefits of the charity, implicitly 
agrees to waive any tort claim that may arise against the institution.® 

Although the three theories discussed above have all been said to 


1 McDonald v. Massachusetts Gen. Hosp., 120 Mass. 432, 21 Am. Rep. 529 (1876). 

2 Mersey Docks v. Gibbs, 11 H.L. Cas. 686, 11 Eng. Rep. 1500 (1866); Holliday 
v. St. Leonard, 11 C.B. N.S. 192, 142 Eng. Rep. 769 (1861); Heriot’s Hosp. v. Ross, 
12 Clark & F. 507, 8 Eng. Rep. 1508 (1846). 

3 See Annot., 25 A.L.R.2d 74-96 (1952) for a general discussion of the three 
theories with a complete categorization of states; President & Directors of Georgetown 
College v. Hughes, 130 F.2d 810 (D.C. Cir. 1942), footnotes 20-46 at 817-822. 

4 Leeper v. Salvation Army, 158 Kan. 396, 147 P.2d 702 (1944); Williams v. Church 
Home of Females, 223 Ky. 355, 3 S.W.2d 753 (1928); Jones v. St. Mary’s Roman 
Catholic Church, 7 N.J. 533, 82 A.2d 187 (1951). 

5 Fordyce v. Woman’s Christian Nat. Library Ass’n, 79 Ark. 550, 96 S.W. 155 
(1906) ; Schumacher v. Evangelical Deaconess Soc’y, 218 Wis. 169, 260 N.W. 476 (1935). 

6 Wilcox v. Idaho Falls Latter Day Saints, 59 Idaho 350, 82 P.2d 849 (1935); 
Winslow v. V.F.W. Home, 328 Mich. 488, 44 N.W.2d 19 (1950). 
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ultimately rest on public policy,’ there is a distinctly separate theory based 
on this concept. Public policy recognizes that charitable associations operate 
for the benefit of society, and therefore, in certain cases, recovery must be 
denied to an individual because the interest of society requires that the 
financial status of the charity be protected. Nevertheless, public policy 
permits a particular court to adopt whatever rule it sees fit depending upon 
the social and economic surroundings in that jurisdiction.® 

Ohio allows partial immunity for charities based on public policy.’ 
After an early decision granting immunity to a charitable hospital for the 
torts of its employees,’ the supreme court denied immunity to a hospital 
which (1) failed to use reasonable care in the selection of its negligent 
servant,'! or (2) where the injury was to a stranger or invitee lawfully upon 
the premises.'* The immunity rule was subsequently extended to other 
charitable institutions,’* although only once did the supreme court intimate 
that immunity should be given to all charities.1* Thus, before 1956, Ohio 
limited the immunity doctrine to cases where a carefully chosen employee 
negligently injured a benefactor of the charity. This partial immunity was 
furthur eclipsed in Avellone v. St. John’s Hospital, where it was an- 
nounced, “. . . a corporation not for profit which has as its purpose the 
maintenance and operation of a hospital is, under the doctrine of respondeat 
superior, liable for the torts of its servants.”!5 Although the court was 
careful to limit its ruling to hospitals, the rationale of the decision was 
thought by many to eliminate charitable immunity in all areas.’® 





7 Ray v. Tucson Medical Center, 72 Ariz. 22, 230 P.2d 220 (1951); See generally, 
Annot., 25 A.L.R.2d 74 (1952). 

8 For cases basing immunity on the public policy doctrine, see Cohen v. General 
Hosp., 113 Conn. 188, 154 Atl. 435 (1931); Gregory v. Salem Gen. Hosp., 175 Ore. 464, 
153 P.2d 837 (1944); Wilson v. Evangelical Lutheran Church, 202 Wis. 111, 230 N.W. 
708 (1930). 

® For Ohio cases discussing immunity in terms of public policy, see Avellone v. St. 
John’s Hosp., 165 Ohio St. 467, 135 N.E.2d 410 (1956) ; Waddell v. Y.W.C.A., 133 Ohio 
St. 601, 15 N.E.2d 140 (1938) ; Lakeside Hosp. v. Kovar, 131 Ohio St. 333, 2 N.E.2d 857 
(1936) ; Taylor v. Flower Deaconess Home & Hosp., 104 Ohio St. 61, 135 N.E. 287 (1922). 

10 Taylor v. Protestant Hosp. Ass’n, 85 Ohio St. 90, 96 N.E. 1089 (1911). 

11 Taylor v. Flower Deaconess Home & Hosp., supra note 9. 

12 Sisters of Charity V. Duvelius, 123 Ohio St. 52, 173 N.E. 737 (1930). 

13 Cullen v. Schmit, 139 Ohio St. 194, 39 N.E.2d 146 (1942) (church failed to light 
stairway properly and plaintiff was injured); Waddell v. Y.W.C.A., supra note 9 (ten- 
year-old child was injured when defendant’s employee instructed her to dive into deep 
water). 

14 Cullen v. Schmidt, supra note 13 at 194. 

15 Avellone v. St. John’s Hosp., supra note 9 at 467, syllabus 1. For a good dis- 
cussion of the development of Ohio’s partial immunity rule, see 7 Clev.-Mar. L. Rev. 
483 (1957). Also in 8 W. Res. L. Rev. 194 (1957) there is an excellent historical dis- 
cussion and a worthwhile appraisal of the Avellone decision. 

16 See Justice Putnam’s dissent in Avellone v. St. John’s Hosp., supra note 9 at 
479, “Although the instant case involves the liability of a charitable hospital, it can be 
seen . . . that the same rule applies to all charitable institutions.” Also see 39 B.U.L. 
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The Gibbon decision thus once again crystallizes Ohio’s partial im- 
munity position.'*? The result is undesirable in that it not only leaves the 
application of the immunity rule to other charitable institutions in a state 
of uncertainty, but also it is a throwback to a doctrine which has no place 
in the law today. While it may be true that a Y.W.C.A. substantially differs 
from a hospital in size, financial worth, and services rendered, such dis- 
tinctions are totally inadequate as a legal basis for the application of an 
immunity doctrine. There is no sound reason today for not holding chari- 
table organizations responsible for their torts. These institutions have 
increased in both size and number even to the extent of competing with 
private enterprise in several areas. Socio-economic factors may at one time 
have dictated that charities be protected due to their limited finances; 
however, the availability of liability insurance and changing public policy, 
today emphasizing human values and individual needs, make this protection 
outmoded and an anachronism. 

The court’s reliance on stare decisis is not only totally inconsistent 
with its approach in other areas, but is actually an umbrella which enabled 
it to ignore present-day conditions.‘* The court had a perfect opportunity 
to continue the progressive approach announced in Avellone. Instead, it 
chose to bury Ohio deeper in the archaic rules of a bygone era. As one writer 
has said, 

The courts which have granted immunity to charitable organizations 


appear to have usurped the legislative function of declaring public 
policy and making changes in the law in accord therewith. It would 





Rev. 349 (1959). The Avellone court based its decisidn on two grounds: changing 
public policy and the availability of liability insurance. 

17 It should be pointed out that after Avellone and prior to Gibbon, two Ohio 
lower court opinions refused to deny immunity to churches. In Tomasello v. Hoban & 
St. Cecelia’s Church, 6 Ohio Op.2d 508, 155 N.E.2d 82 (C.P. 1958) and Hunsche v. 
Alter, 76 Ohio L. Abs. 68, 145 N.E.2d 368 (C.P. 1957), church organizations were held 
not liable for injuries to their “guests.” The Tomasello decision was affirmed by the 
court of appeals, but neither it nor the Hunsche case were appealed to the supreme 
court. Neither court adequately distinguished Avellone, but merely concluded churches 
should be immune. 

18 The court may have been influenced by the fact that the General Assembly in 
1959 passed Substitute Senate Bill No. 241 which granted all charities immunity (except 
where their servants were grossly negligent) where there was injury or death to a 
beneficiary. The bill was promptly vetoed by the Governor and did not get the necessary 
vote to override the veto. It seems at best questionable to rely on a vetoed bill as an 
expression of public policy by the legislature. Disregarding the fate of the above bill, 
the court has not been reluctant to overrule their holdings in other areas where changes 
were needed in order to foster “fulfillment of expectations”; see Avellone v. St. John’s 
Hosp., supra note 9; Damm v. Elyria Lodge, 158 Ohio St. 107, 107 N.E.2d 337 (1952) 
(allowing the wife of a member of a voluntary unincorporated association to maintain 
a tort action against the defendant—common law doctrine of legal identity of husband 
and wife abolished) ; Williams v. Transit Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949) 
(plaintiff allowed to bring suit for prenatal injuries even though no such action was 
recognized in Ohio before this time). 
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be strange for these same courts to sit back and wait for the 
legislature to reverse the value judgments the courts have made.’® 


The court in the Gibbon case chose to rest on stare decisis to an un- 
justifiable extent. Stare decisis breeds uniformity and conservatism; how- 
ever, it should not prevent innovations where conditions demand such 
change. Adherence to precedent caused the court to overlook such factors 
as the transformation to an economy emphasizing individual values as 
compared to property interests, the widespread availability of liability 
insurance, and the changed status of charities with reference to size and 
financial position. That the immunity rule has no place in modern society 
is perhaps most fully reflected in the recent trend in other jurisdictions 
toward complete liability.2° These states have fully recognized that chari- 
table organizations no longer need to be classified differently from the “Good 
Samaritan” or private enterprise. In short, these jurisdictions have realized 
that, “Charity suffereth long and is kind, but . . . it cannot be careless. 
When it is, it ceases to be kindness and becomes actionable wrongdoing.”’”! 


Ronald K. Bennington 





19 38 Colum. L. Rev. 1485, 1489 (1938). 

20 See Annot., 25 A.L.R.2d 74 (1952) (Supp. 1959, at 2079); 7 Clev.-Mar. L. Rev. 
493 (1957). 

21 President & Directors of Georgetown College v. Hughes, supra note 3, 813. 

















EFFECT OF FEDERAL COMPULSORY COUNTERCLAIM 
RULE ON SUBSEQUENT OHIO ACTION— 
RES ADJUDICATA 


Horne v. Woolever 
170 Ohio St. 178, 163 N.E.2d 378 (1959) 


In an action to recover damages for injuries sustained in an automobile 
collision, defendant pleaded a former consent judgment in his favor in 
federal court, contending that plaintiff should have asserted this claim in 
the federal court under the federal compulsory counterclaim rule.! The Ohio 
Supreme Court ruled in favor of the defendant’s contention, holding that, 
even though Ohio does not have a compulsory counterclaim rule,? the 
impact of the federal rule resulting in a final judgment in federal court 
would be recognized and constitute res adjudicata in Ohio. 

The concept of compulsion of counterclaim is not new. Professor Millar 
finds its earliest appearance in New Jersey as long ago as 1722.* However, 
a compulsory counterclaim rule did not appear in the federal courts until 
the adoption of the Federal Equity Rules of 1912* which rule was incor- 
porated into the Federal Rules of Civil Procedure in 1938. At least eighteen 
states have adopted one form or another of a compulsory counterclaim rule 
for their own jurisdictions.® 





1 Rule 13a, Federal Rules of Civil Procedure for the United States District Courts. 

2 See Ohio Rev. Code §§ 2309.14, 2323.40 (one who brings an action which he could 
have asserted as a counterclaim in a prior action cannot recover the court costs in the 
later action). 

3 Millar, Civil Procedure of the. Trial Court in Historical Perspective 137 (1952). 
See Lloyd, “The Development of Set-off,” 64 U. Pa. L. Rev. 541, 560 (1916). 

4 See Byron F. Babbitt, “Federal Judicial Code and Equity Rules” (1925). 

5 Professor Wright reports that thirteen jurisdictions (Alaska, Arizona, Delaware, 
Flicrida, Kentucky, Missouri, Nevada, New Mexico, Puerto Rico, Texas, Utah, Iowa and 
Minnesota) have rules almost identical to Federal Rule 13a. New Jersey’s rule is com- 
pulsory only for those claims constituting “a liquidated debt or demand, or a debt or 
demand capable of being ascertained by calculation.” [4] N.J. Rev. Stat. § 4:13-1. 
California appears to have a compulsory counterclaim rule but it is limited by definition 
of “counterclaim” (that which tends to “diminish or defeat the plaintiff’s recovery”) 
and the further rule that a defendant who wishes affirmative relief not so tending pro- 
ceeds by “cross-complaint” (any claim “relating to or depending upon the contract, 
transaction, matter, happening or accident upon which the action is brought”) in which 
case his “cross-complaint” is not compulsory. Cal. Code of Civ. Proc. §§ 437 and 442. 
Idaho and Montana have rules much like California. West Virginia has a compulsory 
rule only in suits before a justice of the peace whose jurisdiction is limited to $300 
claims whereas his jurisdiction is optional with the parties in excess of that amount. 
W. Va. Code §§ 4978 and 4979(a) (1949). Arkansas is said to have a compulsory coun- 
terclaim rule by virtue of court interpretation of its pleading statutes. See Charles 
Alan Wright, “Estoppel by Rule: The Compulsory Counterclaim Under Modern Plead- 
ing.” 38 Minn. L. Rev. 423 (1954). Wright does not categorize those states (Indiana, 
Nebraska, Oklahoma and Wyoming) which have rules making counterclaims permissive 
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The precise issue, whether or not a state court, not having a compulsory 
counterclaim rule in its own jurisdiction, would recognize the federal rule 
as res adjudicata, had not been met in Ohio and rarely has it ever been 
squarely met. Many cases have arisen in states which also have a compul- 
sory counterclaim of their own, wherein there was no question of recognizing 
the federal rule but merely a holding under that state’s own similar rule.* 
The cases in the federal courts seem to fall into two categories tangential 
to our question. The first group involve the situation where an action was 
originated in a federal court, no counterclaim filed, and during the pendency 
of the federal action an independent action was brought in state court which 
should have been asserted as a counterclaim in the federal court. The 
question was whether the federal court could enjoin the state action under 
those circumstances. In each case, the federal court refused to abate the state 
action.* The second group of cases arose from the filing of an action in the 
federal court which could have been brought as a counterclaim in a prior 
state action. The courts there have held, even where the later action would 
have been a compulsory counterclaim had the original action been brought 
in federal rather than a state court, that the law of the state jurisdiction 
prevails as to the impact of a state’s final judgment. The Ohio Supreme 
Court relied on the latter line of cases to support its conclusion that the law 
of the first forum should be applied by the second forum. 

By accepting finality of judgment and uniformity as the controlling 
policy factors, the court has escaped the difficult problem of determining if 
the federal rule itself is one of procedure or substance.’® In applying this 
view, the Chio court had only to decide the final impact of the federal rule 
in the federal court. The conclusion being that it was res adjudicata in 





yet assessing a court costs penalty on those who bring a separate action on claims 
which could have been counterclaims (as in the Ohio statute, supra note 2) as being 
compulsory counterclaim jurisdictions. Millar, on the other hand, classifies the latter 
as merely another, admittedly weaker, form of compulsion. Millar, supra note 3. 

6 Meacham v. Haley, 270 S.W.2d 503, 38 Tenn. App. 20 (1954) (held, that an omit- 
ted counterclaim in federal court is barred in an attempted action on it in state court. 
Tennessee does not have a compulsory counterclaim rule.) Cf. Campbell v. Ashler, 320 
Mass. 475, 70 N.E.2d 302 (1946), noted 15 U. Chi. L. Rev. 446 (1948). 

7 See, e.g., Hughes v. Holden, 316 S.W.2d 710, 22 A.L.R.2d 621 (Ark. 1958); 
Flickinger v. Swedlow Engineering Co., 45 Cal.2d 388, 289 P.2d 214 (1955); Keller v. 
Keklikian, 362 Mo. 919, 244 S.W.2d 1001 (1951); Lacy v. Carson Manor Hotel, Inc., 
297 S.W.2d 367 (Tex. Civ. App. 1956). 

8 Red Top Trucking Corp. v. Seaboard Freight Lines, Inc., 35 F. Supp. 740, 742 
(S.D.N.Y. 1940) (the court in discussing whether the state is bound by the federal 
rule or not said, “But that is the province of the state court, and it is a very different 
matter to ask the federal court to exercise its injunctive powers to insure that result.’’) ; 
Fantecchi v. Gross, 158 F. Supp. 684 (E.D. Pa. 1957) appeal dismissed 255 F.2d 299 
(3d Cir. 1958). 

% See, e.g., Grodsky v. Sipe, 30 F. Supp. 656 (E.D. Ill. 1940) (held, that since the 
state had no compulsory counterclaim rule, the claim was permissive only and might 
be asserted later in an independent federal action). 

10 Wright suggests this argument in his article cited supra note 5, at 435-436. 
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federal court, Ohio evidently felt that the impact of the rule was the same 
as if the counterclaim had been asserted in federal court and an adverse 
judgment handed down. 

It is conceivable that an argument could be built against recognition 
of the federal rule by states on the ground that giving substantive effect to 
the rule allows the federal courts to cut off the right of a party in a state court 
for failure to comply with a “procedural” rule designed simply to expedite 
litigation in federal courts. It is generally agreed that the purpose of the 
compulsory rule is to reduce the volume of litigation and promote the speedy 
and inexpensive determination of controversies by barring re-litigation of the 
same set of facts.'1 Admitting that this is an honorable and sensible purpose, 
one might still ask why the rule should be allowed to sever the rights of a 
party on those facts in another jurisdiction, whose docket problems should 
be of no concern to the federal courts. If the state courts (or legislature, as 
the case may be) feel an urgent need for cleaning up their backlog, why 
haven’t they established their own compulsory rule? From this point of 
view, might it not be argued that the res adjudicata doctrine is impractical 
in this situation, that its impact is too harsh when balanced against the 
interests of the parties on the merits of the case, and that the doctrine should 
therefore not be applied here.'* 

The Supreme Court of the United States has recognized the conflict be- 
tween finality of decision and the policy against subversion of the forum state’s 
policies by another state in the field of domestic relations. Upon the balancing 
of these interests, the Court chose to shelve the need for the certainty of 
finality of judgment among the states in favor of the need for protection of 





11 Jd. at 431; Millar, supra note 3 (note that Millar would limit the application 
of the rule to counterclaims which operate by way of defense to the principal claim). 

12 In writing of the merit of the concept of compulsion Wright states, “Indeed 
critics of such a rule are accustomed to present it in terms of the deserving widow, 
a horde of hungry orphans clutching at her tattered shawl; who is euchered out of 
her just claim against the scheming banker because of her inexperienced lawyer’s failure 
to plead a compulsory counterclaim. The image lacks some elements of realism.” 
Wright, supra, note 5, at 432. This colorful rebuttal of the critics of the compulsory 
rule, compelling though it may be, should not lead one into ignoring the fact that 
situations not altogether foreign to the one Wright describes do present themselves. 
In Keller v. Keklikian, supra, note 6, the defendant’s insurance counsel dismissed his 
action with prejudice, ignoring the fact that defendant had a counterclaim which he 
had not yet asserted. Naturally, the court applied Missouri’s compulsory counterclaim 
rule to defendant’s attempt to re-establish himself in a separate action. Cf., Ross v. 
Stricker, 153 Ohio St. 153, 91 N.E.2d 18 (1950), where the defendant’s insurer satisfied 
a judgment in favor of plaintiff while defendant’s personal lawyer had an appeal of the 
same action pending. The Ohio court held this was res adjudicata on defendant himself! 
Fortunately some courts will not permit this harsh consequence. See Perry v. Faulkner, 
98 N.H. 474, 102 A.2d 908 (1954); DeCarlucci v. Brasley, 16 N.J. Super. 48, 83 A.2d 
823 (1951). It is encouraging to note that in the noted case, the Ohio court cites the 
latter two cases, indicating that Ross v. Stricker, supra, may not be followed in the 
future. 
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the rights of the individual and the interest of the state of his domicile. 
Therefore, such a result is not new and thus cannot be said to be un- 
reasonable per se. 

By accepting these policy considerations as controlling, the res ad judi- 
cata problem could be readily skirted by finding that the federal compulsory 
counterclaim rule is procedural only. Thus, it should be given no more 
extraterritorial effect than any other procedural rule which may be a bar 
to a cause of action in one jurisdiction, but not in another. 

Despite one’s feelings as to the correctness of this ruling, it is important 
to the Ohio lawyer, as well as those of other states having no compulsory 
counterclaim rule, to note the problems inherent in this area.’° This case 
is conclusive of Ohio’s position as to the federal rule, but Ohio has not yet 
been faced with a similar rule of another state. Perhaps, in the face of the 
domestic relations decisions, the Ohio court may be receptive to the alterna- 
tive argument suggested herein when dealing with a “hard” situation of 


the latter class. 
Lester S. Lash 





13 See Williams v. North Carolina (II), 325 U.S. 226 (1945); Williams v. North 
Carolina (I), 317 U.S. 287 (1942). 

14 This argument finds support in the application of the Erie Railroad doctrine to 
the noted case. If the federal rule is substantive, then it would appear that the Ohio 
rule as to counterclaims should prevail in federal court. Since it clearly does not, it is 
logical to conclude the federal rule is purely procedural. 

15 In a footnote the Ohio court suggests that, under these circumstances, Ohio Rev. 
Code § 2309.19 might apply and create the same result as if plaintiff here (defendant 
in federal court) had expressly released defendant of any claim against him. A closer 
reading of the statute indicates that the court’s interpretation of the statute is incorrect, 
thus the suggestion is without merit. 

















COVENANT NOT TO SUE HELD DEFENSE RATHER THAN 
COUNTERCLAIM 


Johnson v. Sargent 
109 Ohio App. 16, 163 N.E.2d 401 (1960) 


At the scene of an automobile accident in Nebraska, the parties to this 
action entered into an oral contract,! each agreeing not to report his damages 
to his insurance company and to pay for the repairs to his own automobile. 
Despite this contract, plaintiff later obtained a default judgment in Nebraska 
for the damages to his automobile. The noted decision arose out of plaintiff’s 
suit in Ohio on the Nebraska judgment, in which defendant filed a cross- 
petition for damages arising from plaintiff's breach of the oral contract. 
Plaintiff's motion to strike the cross-petition was treated as a demurrer and 
sustained.? The Court of Appeals affirmed, holding that the oral contract 
was “strictly defensive” matter which the defendant had waived by failing 
to assert it in the Nebraska action.* 

In finding that the contract offered by defendant was strictly a matter 
of defense, the court relied heavily on the opinion in Rothman v. Engel.‘ 
In that case, plaintiff had recovered a judgment for breach of contract; 
defendant brought a subsequent action to have the judgment set aside on 
grounds that the contract had been induced by fraudulent misrepresentation. 
The court concluded that fraud was strictly a matter of defense and as such 
could not be asserted in a separate action. In applying this language to the 
instant case, the court seems to have overlooked the implication that fraud 
is not properly asserted as a counterclaim.® 

The instant case also ignores the Ohio Supreme Court decision in 
Witte v. Lockwood,’ cited in the Rothman case as holding that the general 
rule that defenses not pleaded are waived is not applicable where the matter 
constituting the defense is sufficient to constitute a counterclaim.*® 

The instant opinion is confined in its construction of the Ohio counter- 





1 In Ohio this contract would probably be equivalent to mutual covenants not 
to sue which is an agreement not to enforce a cause of action which has already arisen. 
Meyers v. Jenkins, 63 Ohio St. 101, 120, 57 N.E. 1089, 1093 (1900). 

2 This is not an uncommon practice in Ohio as illustrated in Hayman v. Penn- 
sylvania R.R., 77 Ohio App. 135, 139, 62 N.E.2d 724, 727 (1945). 

3 Johnson v. Sargent, 109 Ohio App. 16, 163 N.E.2d 401 (1960). 

4 Rothman v. Engel, 97 Ohio St. 77, 119 N.E. 250 (1917). 

5 Ibid. at 79, at 80 “. . . Our code requires the defendant to set forth all of his 
strictly legal defenses to a suit brought against him, or be forever barred from urging 
one of them in a second suit between the same parties touching the same subject 
matter.” 

6 Supra, note 4, at 81 “. . . It furnished no basis for a counterclaim of such 
character as could be reserved for future action. It was purely and strictly defensive.” 

7 Witte v. Lockwood, 39 Ohio St. 141 (1883). 

8 Ibid. The syllabus reads, “The general rule is that a defendant is bound to set 
up every defense, legal or equitable or both, which he may have to the action, and 
waives those not pleaded; but where the facts claimed to afford a defense are sufficient 
to constitute a counter-claim, there is an exception to such general rule.” 
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claim statute® to the portion which permits counterclaims “ascertained by 
the decision of the court.” The court disallowed defendant’s claim under this 
section by construing it to refer not to plaintiff’s cause of action which had 
been ascertained by the Nebraska court, but only to such cause of action 
as defendant might assert by virtue of a judgment previously awarded to 
him." 

One must assume that the court was asked to determine the validity 
of defendant’s counterclaim only under this limited section, without refer- 
ence to the other provisions for counterclaims afforded by the Ohio statute. 
Defendant’s claim seems more appropriate when considered in light of the 
section allowing a counterclaim arising out of ‘‘a cause of action set forth 
in the petition as the foundation of the petition or the foundation of the 
plaintiff’s claim, or connected with the subject of the action or arising out 
of contract. . . .”!! The assertion of the contract on which defendant’s 
action for breach is based and its connection with the subject matter of 
plaintiff's action (a judgment awarded in the action which occasioned the 
breach), would seem clearly to constitute a valid counterclaim under even 
the strictest construction of this statutory language,’* and entitle defendant 
to a decision on the merits of his claim. 

Neither Ohio nor Nebraska have compulsory counterclaim statutes,’* 
and the only penalty for not filing a counterclaim in the initial suit is the 
inability to recover costs in a subsequent action.’* An independent cause 
of action existing in the defendant for plaintiff’s breach of contract, which 
arose when plaintiff violated his promise not to sue by bringing the Nebraska 
action,!® should be allowed as a counterclaim under the Ohio law in the Ohio 
court when plaintiff sues on the very judgment which provides the measure 


of defendant’s damages.'® 
David G. Hill 


9 Ohio Rev. Code § 2309.16 (1957). “A counterclaim is a cause of action existing 
in favor of one or more defendants against one or more plaintiffs or . . . defendants, 
or both, . . . arising out of the contract or transaction set forth in the petition as the 
foundation of the plaintiff’s claim, or connected with the subject of the action or 
arising out of contract or ascertained by the decision of the court.” 

10 Supra note 3, at 19. 

11 Supra note 9. 

12 Braden v. Neubrahder, 89 Ohio App. 295, 101 N.E.2d 789 (1951), illustrates 
that the Ohio courts have in fact been very liberal in allowing counterclaims based on 
breach of contract. 

13 Horne v. Woolever, 170 Ohio St. 178, 163 N.E.2d 378 (1959), held that a 
claim not brought in an original action in federal court, under the federal compulsory 
counterclaim statute, was res judicata in the Ohio courts, supra p. 251. 

14 Lyons v. Garnette, 88 Ohio App. 543, 98 N.E.2d 346 (1950); Ohio Rev. Code 
§ 2323.40 (1953); Neb. Rev. Stat. ch. 25, § 814 (1943). 

15 National City Bank v. Erskine & Sons, Inc., 158 Ohio St. 450, 110 N.E.2d 598 
(1953). 

16 Portsmouth Clay Products Co. v. Russell, 10 Ohio L. Abs. 464 (Ct. App. 1931) ; 
Prosser, Torts § 46 (2d ed. 1955). Under a covenant not to sue, “the plaintiff does 
not surrender his cause of action, but merely agrees that he will not enforce it, and 
becomes liable for an equivalent amount of damages if he does.” 
































EFFORTS OF THE BENCH AND BAR TO MAINTAIN 
RESPECT FOR THE LEGAL PROFESSION 


Shapiro v. Kilgore Cleaning & Storage Co. 
108 Ohio App. 402, 156 N.E.2d 866 (1959) 


Plaintiff sustained injuries in a head-on collision between a car driven 
by the plaintiff, an attorney, and a truck driven by defendant’s employee. 
In closing argument to the jury, counsel for the defense intimated that the 
plaintiff was a “shyster” and stated that “lawyers do not have a most savory 
reputation.” Counsel for the defense later apologized in open court before 
the jury. The trial judge attempted to cure the error by his general charge. 
The court of appeals held that this conduct was a gross abuse of the 
lawyer’s privilege to argue the merits of his case and was so prejudicial as 
to constitute grounds for a mistrial.* 

There are two basic problems to consider in this case: (1) the conduct 
of counsel was prejudicial to a party and therefore constituted grounds for 
a mistrial; and (2) this conduct consisted of an attack by one lawyer on 
another which slandered the legal profession in general. While the former 
problem cannot be overlooked and, indeed, is most important to the dispo- 
sition of this case, the primary concern is what steps the courts and the legal 
profession can and should take to prevent such unwarranted attacks on the 
profession by one of its members and to maintain respect before the public. 

It is the accepted rule that counsel in closing argument to the jury 
must base his argument on the evidence introduced at the trial.? In the 
instant case, the remarks made by defendant’s counsel were not based upon 
any evidence presented and further they reflected upon the reputation and 
trustworthiness of every member of the legal profession. The lawyer is 
often very intimate in his relationships with his clients. Frequently, it is 
essential that the business secrets of the client, or information pertaining 
to his difficulties or family relationships be placed in the confidence of the 
attorney. If the lawyer is to retain the public’s confidence, the legal pro- 
fession must maintain its dignity.» Unless the members of the bar inspire 
respect for the profession, it would be idle to expect more from the public. 
Because the lawyer occupies this position of responsibility, he takes his 
professional life into his own hands when he violates the rules and customs 
of his profession. 

The steps taken by the court to prevent miscenduct by counsel may 
take one of three forms. First, and perhaps most important, is the responsi- 
bility of the court to protect the innocent litigant who has been victimized 
by the prejudicial conduct of counsel. It may be necessary for the court to 





1 Shapiro v. Kilgore Cleaning & Storage Co., 108 Ohio App. 402, 156 N.E.2d 866 
(1959). The court reasoned that, “once a dagger is thrust through the heart, it can not 
be withdrawn without injury or damages.” 108 Ohio App. at 407, 156 N.E.2d at 869. 

2 Wilson v. Dyer, 116 Vt. 342, 75 A.2d 677 (1950). 

3 Whitsitt v. Bar Rules Committee, 233 Ark. 860, 269 S.W.2d 699 (1954). 
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award the party a new trial in order to secure fair administration of justice.‘ 
If the prejudicial nature of the remark is of a lesser degree, proper instruc- 
tion to the jury may be sufficient and the expense and inconvenience of a 
new trial is avoided.® 

Secondly, the contempt process is an inherent power in the court to 
protect its dignity and honor.* Although counsel has the right to make an 
impassioned address on behalf of his client,” he may not make inflammatory 
remarks to the jury.® If he persists in such an abuse of privilege it may be a 
contempt of court.® This jurisdiction also is derived from the supervisory 
and disciplinary power which the court exercises over its own officers. The 
advocate, being an officer of the court, is under its immediate control.'® 


Third, the court has the power to enforce the principles of professional 
ethics by the summary proceedings of disbarment, suspension and repri- 
mand.'' It must be borne in mind that this power to discipline advocates 
is administered not for the sake of punishment,!? but to assert the dignity 
of the profession and vindicate the authority of the ethical code.’* Disbar- 
ment is the most severe of the summary proceedings and has been exercised 
in the United States and England from the earliest times.'* However, this 
penalty is so severe, since it extinguishes the lawyer’s professional life, that 
it is used only where there is a flagrant disregard of professional ethics or 
of moral duty.’® For this reason the sanctions of suspension or reprimand 
are more commonly used.'® 

State and local bar associations can do a great deal to help establish 
and enforce high ethical standards for the profession.’7 In many jurisdic- 
tions, professional “courts of honor” have appeared on the scene. They are 
committees created by the state bar associations to hand down opinions 





4 Jones v. Macedonia-Northfield Banking Co., 132 Ohio St. 341, 7 N.E.2d 544 
(1937) ; Shapiro v. Kilgore Cleaning & Storage Co., supra, note 1. 

5 Plas v. Holmes Const. Co. Inc., 157 Ohio St. 95, 104 N.E.2d 689 (1952); Gibbons 
v. Baltimore & O.R.R., 92 Ohio App. 87, 109 N.E.2d 511 (1952). 

6 Raiden v. Superior Court for Los Angeles County, 34 Cal.2d 83, 206 P.2d 1081 
(1949). 

7 Texas Employer’s Ins. Ass’n v. Scott, 233 S.W.2d 171, (Tex. Civ. App. 1950). 

8 Critcher v. Rudy Fick, Inc., 315 S.W.2d 421 (Mo. 1958). 

® Eizerman v. Behn, 9 Ill. App.2d 263, 132 N.E.2d 788 (1956). 

10 In re Schofield, 362'Pa. 201, 6 A.2d 675 (1949). 

11 Ex parte Wall, 107 U.S. 265 (1882). 

12 In re Veach, 365 Mo. 776, 287 S.W.2d 753 (1956); In re Morford, 46 Del. 144, 
80 A.2d 429 (1951). 

13 State ex rel. Nebraska State Bar Ass’n v. Wiebusch, 153 Neb. 583, 45 N.W.2d 
583 (1951). 

14 People v. Turner, 1 Cal. 143 (1850) ; Leigh’s Case, I Munf. 568, 15 Va. 468 (1810) ; 
Anonymous, 6 Mod. 187, 87 Eng. Rep. 942 (1705). 

15 Sacher v. Ass’n of the Bar of the City of New York, 347 U.S. 388 (1954). 

16 Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1872). 

17 Commonwealth v. Jones & Robbins, Inc., 186 Va. 30, 41 S.E.2d 720 (1947). 
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construing questions on the professional code of ethics.'* The “courts” also 
render opinions with relationship to its violation in specific cases.'® The 
professional “courts of honor” have developed into a new procedure for en- 
forcing the code of ethics. 

Individual lawyers can and do bring disrespect to the profession by 
dishonest and sharp practice.” It is the duty of the bar to correct such 
persons or remove them from its midst.?? 

It is submitted that such gross and reckless misconduct of defendant’s 
counsel has no place during the progress of a trial and should not be 
allowed.?* Trials before juries should be conducted with dignity and in 
such a manner as to bring about a verdict based solely on the law and the 
facts.22 Moreover, where conduct of counsel is not only prejudicial to a 
party but also amounts to an attack on his own profession, as in this case, 
the courts should impose a more severe sanction. Nothing could be more 
disconcerting to an already suspicious public than to see a lawyer in a 
judicial proceeding slandering the legal profession. A lawyer is an officer of 
the court, and as such he is bound to work for the efficient administration 
of justice and should not be allowed to strike out on reckless and unwar- 
ranted assertions that can only prejudice a litigant and bring ridicule to 
his profession. 

Windell F. Fisher 





18 Robbins, American Advocacy 256 (2d Ed. 1913). 

19 In re Kenkel, 279 S.W.2d 770 (Ky. 1955), at 771, the court said, “We have 
adopted the canons of the American Bar Association as a sound statement of the standards 
of professional conduct required of members of the Bench and Bar, and the court 
regards these canons as persuasive authority in aii disciplinary proceedings against mem- 
bers of the Bar.” The Ethics Committee of Kenton County Bar Association found 
the attorney guilty and recommended a reprimand. The court issued the reprimand. 

20 State ex rel. Nebraska Bar Ass’n v. Niklaus, 149 Neb. 859, 33 N.W.2d 145 (1948). 

21 Supra, note 17. 

22 Supra, note 9. 
23 Hancock v. Crouch, 267 S.W.2d 36 (Mo. 1954). 











ADMISSION TO BAR DENIED FOR REFUSAL TO ANSWER 
QUESTIONS PERTAINING TO COMMUNIST AFFILIATIONS 


In re Anastaplo 
18 Ill. 2d 182, 163 N.E.2d 429 (1959) 


Petitioner passed the Illinois bar examination given in August of 1950 
and applied for a certificate of approval from the district Committee on 
Character and Fitness! The committee denied approval because petitioner 
refused to answer questions put by the committee as to his possible member- 
ship in the Communist Party. Petitioner’s motion for admission was denied 
by the Supreme Court of Illinois, which held that the committee had not, 
as petitioner asserted, abused its discretion nor violated his right of free 
speech under the due process clause of the fourteenth amendment by inquir- 
ing into political affiliations? The United States Supreme Court denied 
certiorari.’ Subsequent to the 1957 decisions of the United States Supreme 
Court in Konigsberg v. State Bar of California,* and Schware v. Board of 
Bar Examiners,® petitioner filed with the Committee on Character and Fit- 





1 Tl]. Rev. Stat. c. 110, § 259.58 (1951) provides: Section IX. Committee on 
Character and Fitness: (1) The Supreme Court shall appoint a Committee on Character 
and Fitness in each of the Appellate Court districts of this State. ... (2) Before ad- 
mission to the bar each applicant shall be passed upon by the Committee in his district 
as to his character and moral fitness. . . . Each applicant shall appear before the Com- 
mittee of his district . . . and shall furnish the Committee such evidence of his moral 
character and good citizenship as in the opinion of the Committee would justify his 
admission to the bar. (3) If the Committee is of the opinion that the applicant is of 
approved character and moral fitness, it shall so certify to the Board of Law Examiners 
and the applicant shall thereafter be entitled to admission to the bar. 

2 In re Anastaplo, 3 Ill.2d 471, 121 N.E.2d 826 (1954). 

3 In re Anastaplo, 348 U.S. 946 (1955). 

4 353 US. 252 (1957). Petitioner, an applicant for admission to the California 
bar, had submitted considerable evidence of his good moral character. Petitioner’s 
refusal to answer certain questions about his political associations and beliefs, however, 
was held by the state court to justify denying him admission on grounds of poor 
moral character. The United States Supreme Court found that during prolonged hear- 
ings on Konigsberg’s application he was asked many questions as to his political 
affiliations and beliefs; these he declined to answer, explaining that his refusal was 
based on his understanding that, under the first and fourteenth amendments, a state 
could not inquire into such matters. Refusing to decide whether Konigsberg’s consti- 
tutional objections were well founded the Court noted that “Prior decisions by this 
Court indicate that his claim that such questions were improper was not frivolous.” 
353 U.S. at 270. Consequently the Court held that it was not permissible to draw 
unfavorable inferences from his refusal to answer, as to his truthfulness, candor or 
general moral character. 

5 353 U.S. 232 (1957). Petitioner, an applicant for admission to the New Mexico 
bar, submitted strong evidence of his good moral character. The reasons upon which 
the state relied as justifying refusal to admit him to practice were somewhat different 
from the Konigsberg case. It was shown, among other things, that he had admittedly 
been a member of the Communist Party from 1932 to 1940. Upon a consideration of 
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ness a supplementary petition for rehearing of his application for admission 
to the bar. Following extended hearings* the committee again denied ap- 
proval, framing that denial in accordance with the relevant statutory pro- 
visions.? The Supreme Court of Illinois, on petition from this refusal of 
the committee to sign a favorable certificate for admission, held that by 
virtue of applicant’s refusal to answer questions regarding possible Commu- 
nist or other subversive affiliations, he failed to demonstrate the good moral 
character and general fitness necessary for admission to the bar.* The 
Supreme Court of the United States has scheduled oral arguments on the 
issue in the term beginning next October.® 

Power over admission to the bar has long been vested in the judiciary 
of each state.1° While the legislature may prescribe certain standards, the 
state court alone is responsible for determining whether an individual 
applicant is qualified for the practice of law within its jurisdiction.’ The 
courts are almost unanimous in holding that admission to the bar is a 
privilege and not a right.’* Consistent with this view special qualifications 
may be established for the bar. The long recognized limitation on this 
principle has been that any qualification must be related to a person’s fitness 
as a lawyer.!* The United States Supreme Court has held that an applicant 
is protected from arbitrary state action in denying admission to the bar 
by the due process and equal protection clauses of the fourteenth amend- 
ment.!* 





all the circumstances of applicant’s birth, upbringing, and current character, the United 
States Supreme Court concluded that this fact did not justify a denial of admission 
to practice. 

6 There was no affirmative evidence that Anastaplo had ever been a member of 
the Communist Party. Petitioner submitted a number of impressive character affidavits 
and letters of reference testifying to his good moral character and general fitness to 
practice law. During the investigation by the committee, however, the petitioner had 
expressed his belief in the doctrine of revolution and the right of the people to over- 
throw the government by force of arms, if necessary. The court concluded that these 
views were not necessarily inconsistent with those held by many patriotic Americans, 
but that petitioner’s refusal to disclose whether he was a Communist made impossible 
a determination as to whether the applicant could in good conscience take the attorney’s 
oath to support and defend the constitutions of the United States and the State of 
Illinois. 

7 Supra note 1, “good moral character and general fitness to practice law. . . .” 

8 In re Anastaplo, 18 Ill.2d 182, 163 N.E.2d 429 (1959). 

® The New York Times, May 3, 1960 p. 32. 

10 Ex parte Secombe, 60 U.S. (19 How.) 9, 13 (1856). Cf. Ohio Rev. Code § 4705.01. 

11 Jn re McBride, 164 Ohio St. 419, 132 N.E.2d 113 (1956), cert. den. 351 US. 
965 (1956); Land Title Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 193 NE. 
650 (1934); State ex rel. Thatcher v. Brough, 15 Ohio C.C.R. (n.s.) 97, aff'd 90 Ohio 
St. 382, 108 N.E. 1133 (1914). As to power of legislature respecting admission to bar, 
see Annot., 144 A.L.R. 150 (1943). 

12 Matter of Rouss, 221 N.Y. 81, 84, 116 N.E. 782 (1917) (Cardozo, J.); 7 C.J.S. 
“Attorney and Client” § 4(b) (1937). 

13 Ex parte Secombe, supra note 10. 

14 Jn re Summers, 325 US. 561 (1945). Cf. Weiman v. Updegraf, 344 US. 183 
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In all states the moral character and general fitness of applicants for 
the bar must be approved prior to their admission to practice.’* These 
qualifications have always been deemed essential for an attorney, and it is 
the duty of the court to inquire into these matters before admitting 
attorneys to the bar.’® The validity of such statutes rests on the need to 
insure the courts and the public that the lawyers with whom they are deal- 
ing possess such good moral character that they can be trusted and will 
uphold the law.’ In passing upon the qualifications of an applicant for 
admission to the bar, the burden of proving good moral character rests 
upon the applicant.!* 

Where on the evidence or lack of evidence presented, the court finds that 
it cannot in good conscience grant its approval, the candidate is denied 
admission. To the extent that such a denial appears unjustified serious 
constitutional questions may be raised.!® The standards for qualification 
cannot be so arbitrary as to have no reasonable relation to fitness.2° But 
assuming that the standard is such an inoffensive one as “good moral 
character,” the court may still protect an individual against an arbitrary 
application of the standard.24 In the Komnigsberg case,?* the majority 
adroitly sidestepped a crucial constitutional issue: whether the petitioner 
was constitutionally entitled not to answer the questions asked by the 
examining committee.** Petitioner had premised his refusal to answer on 
his freedom of expression as guaranteed by the first amendment operating 
through the fourteenth. Until the Supreme Court speaks out on the ques- 
tions so adeptly avoided, the full implications of the Konigsberg case will 





(1952). The Summers holding was reasserted in Konigsberg, supra note 4, and Schware, 
353 U.S. at 238-9, which held that “A state cannot exclude a person from the practice 
of law or from any other occupation in a manner or for reasons that contravene the 
Due Process or Equal Protection Clause of the Fourteenth Amendment.” 

15 Rules for Admission to the Bar (West Publishing Co., 33d ed., 1953). See e.g., 
Ohio Supreme Court Rule of Practice XIV and Rules of the Supreme Court of the 
United States, Rule II; Annot., 64 A.L.R.2d 301 (1959). 

16 In re Thatcher, 80 Ohio St. 492, 89 N.E. 39 (1909); In re Palmer, 15 Ohio 
C.C.R. 94, aff'd, 62 Ohio St. 643, 58 N.E 1100 (1900). 

17 People ex rel. Chicago Bar Ass’n v. Goodman, 366 IIl. 346, 350, 8 N.E.2d 941, 
944 (1937); People v. Alfani, 227 N.Y. 334, 125 N.E. 671 (1919). 

18 In ve Stepsay, 15 ,Cal.2d 71, 98 P.2d 489 (1940); Rosencranz v. Tidirington, 
193 Ind. 472, 141 N.E. 58 (1923). Annot., 64 A.L.R.2d 301 at 311 (1959). 

19 Previous to the Konigsberg and Schware decisions, there was a general reluc- 
tance on the part of the Supreme Court to consider claims arising under the fourteenth 
amendment in state bar admission proceedings. See Bradwell v. Illinois, 83 U.S. (16 
Wall.) 130 (1872). 

20 Cf. Ex parte Garland, 71 U.S. (4 Wall.) 333 (1866); Cummings v. Missouri, 
71 US. (4 Wall.) 277 (1866). 

21 Cf. Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

22 Supra note 4. 

23 Cf. Watkins v. United States, 354 U.S. 178 (1958); and Sweezy v. New Hamp- 
shire, 354 U.S. 234 (1957), regarding freedom of expression before legislative investigat- 
ing committees. 
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remain open to doubt.** The Konigsberg and Schware opinions imply that a 
state’s refusal to admit a candidate to the bar violates the due process clause 
of the fourteenth amendment where there is no basis for a finding that the 
applicant has failed to meet the qualifications laid down by the state for 
persons seeking to become lawyers. The Konigsberg decision reveals that 
where an applicant “in good faith” refuses to answer questions considered 
by the examining board to be relevant to a determination of moral fitness, 
such refusal can at best be one item of evidence against him and the state 
cannot deny its approval when the other evidence before it sufficiently 
demonstrates the requisite qualifications for admission to the bar.*® 
Anastaplo’s “good faith” in refusing to answer the questions put to 
him by the committee seems unquestionable. None of the information in 
the record supported an inference that he lacked good moral character and 
the evidence advanced on his behalf was equally, if not more compelling 
than that employed by Konigsberg.*® Although the burden of proving good 
moral character still rests upon the applicant, in the absence of further 
development of the constitutional issues previously mentioned it seems un- 
reasonable to say that Anastaplo has not sustained his burden of proof 
merely because he relied on his interpretation of his constitutional rights.** 


John C. McDonald 





24 The opinion in the instant case endeavored to avoid the impact of the Konigs- 
berg case by suggesting that it was not a final determination. The dissent points out 
that it is not the province of the United States Supreme Court to admit persons to 
membership to the bar of any state, but only to determine whether the actions and 
standards imposed by the state in bar admission cases infringed constitutional rights. 
On remand, the California Supreme Court, over the dissents of Justices Traynor and 
Peters, persisted in refusing Konigsberg admission to the bar. Konigsberg v. State Bar 
of California, 52 Cal. 2d 769, 344 P.2d 777 (1959). The case is again before the Supreme 
Court of the United States. Konigsberg v. State Bar of California, 4 L.Ed.2d 618, 80 S. 
Ct. 661 (1960). Both of these developments arose subsequent to the instant opinion in the 
Anastaplo case. 

25 353 U.S. at 270-271: The Supreme Court held that as none of the questions 
asked by the committee had any relation to the statutory requirements (i.e., good 
moral character), his refusal to answer these questions did not evidence his failure to 
prove his good moral character. The Bar Committee could not refuse the applicant 
on the grounds that he had not sustained his burden of proof in meeting the strict 
statutory requirements. “If and when a state makes failure to answer a question an 
independent ground for exclusion from the Bar, then this Court will have to determine 
whether the exclusion is constitutionally permissible.” 

26 In re Anastaplo, 18 Ill.2d 182, 163 N.E.2d 429 (1959), Schaefer and Davis, J.J., 
dissenting (unreported): “The record suggests nothing derogatory as to his character 
or his reputation. The affirmative showing of good character and reputation is entirely 
convincing. . . . The applicant possesses the requisite qualifications for admission to 
the bar.” 

27 Supra note 4. Cf. United States v. Rumely, 345 U.S. 41, 48 (1953) (concurring 
opinion) ; Thomas v. Collins, 323 U.S. 516, 531 (1945); West Virginia Board of Edu- 
cation v. Barnette, 319 U.S. 624, 642 (1943); Cantwell v. Connecticut, 310 US. 296, 
303-304 (1940); DeJonge v. Oregon, 299 U.S. 353, 365-366 (1937). 














EXPERT TESTIMONY THAT DRUG ADDICTS ARE UN- 
WORTHY OF BELIEF INADMISSIBLE 


People v. Williams 
6 N.Y.2d 18, 159 N.E.2d 549 (1959) 


Defendant’s conviction for selling heroin was based primarily upon the 
testimony of the State’s principal witness, the buyer. This witness had been 
addicted to the use of heroin to the extent that for five years prior to the 
arrest he had daily introduced the drug hypodermically into his body. He 
had not used any drugs on the day in question nor at any time thereafter up 
to and including the day he testified, four months later.1 A physician was 
called to give testimony on the effects of addiction upon the witness. The 
trial court determined that the offer of proof was for the purpose of estab- 
lishing that a narcotic addict could not tell the truth. The expert testimony 
was held inadmissible by the trial judge. The New York Court of Appeals, 
two judges dissenting, affirmed, holding that in the absence of a clear and 
convincing showing to the full satisfaction of the court that such testimony 
was the consensus of medical and scientific opinion, the evidence is 
inadmissible.” 

The authorities are in conflict concerning the admissibility of testimony 
showing addiction, or use of narcotics by a witness, for the purpose of 
attacking his credibility. The majority hold testimony admissible which 
tends to prove: 

(a) that he was under the influence of the drug while testifying, or 

(b) that he was under the influence of the drug when the events to 

which he testified occurred, or 

(c) that his mental faculties were actually impaired by the habit.* 


The minority hold the broad view that evidence of the use of narcotics 
is admissible generally for impeachment purposes.* 

Once the fact of being under the influence or the addiction is shown, 
the problem is the permissible scope of expert testimony regarding the 
characteristics of an addict or the effect the use has on his credibility as a 
witness. 

But it would seem clear that this evidence would be immaterial 

unless it was proposed to follow it up by showing the effect of such 

drug upon the capacity of perception, for otherwise, how is the 





1 He was permitted, however, to receive two injections of “dope” at a hospital 
after his arrest on the day of the sale. 

2 The dissenting judges felt the record sufficiently showed that the purpose was 
not merely to show whether or not such a person as the witness could be sincere, but 
was for the purpose of showing the general characteristics of a person addicted to drugs. 

3 Annot., 52 A.L.R.2d 848 (1957). Admissibility of testimony under these circum- 
stances is treated on the general principles connected with intoxication; the addiction 
goes to affecting the perception, memory, or ability to narrate of the witness. 

4 Annot., 52 A.L.R.2d 848 (1957). Under this view the effect, if any, of addiction 
upon the veracity of the witness is admissible. 
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jury to know the effect of the drug? It would hardly seem that 

courts are already willing to go so far as to hold that the effect of 

narcotic addiction upon the testimonial capacity of its user is so 
well known that jurors may take notice of it without the necessity 

of proof.5 

Testimony as to the effect addiction has upon the witness’s perception, 
memory, and narration is generally held to be admissible.* The divergence 
of opinion arises when the proponent desires to include evidence of the effect 
the addiction has upon the witness’s “sincerity,” “veracity,” “truthfulness,” 
or “worthiness of belief,” as was attempted in the instant case.’ Had the 
proponent clearly indicated to the court that his purpose was to show the 
characteristics of a narcotic user as to perception or memory, and steered 
clear of any reference to sincerity, veracity, truthfulness, or worthiness of 
belief, a different result would have been likely. 

The basis which courts often assert for refusing to allow testimony con- 
cerning the sincerity of a narcotic user is that to do so would entangle the 
court in the trial of a “collateral matter.”*® This alone would appear insuffi- 
cient reason for exclusion since “collateral” questions are often appropriate 
when their answers will aid the jury in reaching a determination. It is more 
likely that the true basis for exclusion is the fear of undue influence on the 
jury. The courts iear that a scientific opinion that goes to the ascertainment 
of the truth or falsity of a witness’s testimony may be given undue weight 
and that the jury is likely to replace what should ultimately be their deter- 
mination® with that of the expert. Had there been a showing that the testi- 
mony in the instant case, was the consensus of scientific opinion, the court 
would have apparently felt such influence warranted. This iack of faith in 
the jury should be questioned when it is considered that courts rely exclu- 
sively upon the jury to determine many difficult problems, such as the 
“prudent man” principle in tort liability. 





5 Rossman, “The Testimony of Drug Addicts,” 3 Ore. L. Rev. 81, 102 (1924). 

6 “[T]he question should have been followed up by a statement or assurance that 
defendant expected to show that the habit was so excessive as to impair the memory of 
the plaintiff.” Standard Oil Co. v. Carter, 210 Ala. 572, 575, 98 So. 575, 577 (1924). 

7 “But by the form of the question the witness was asked to express his opinion 
as to the effect of such use upon the veracity of the witness, and, so limited, the exclusion 
of the answer was proper.” State v. Robinson, 12 Wash. 491, 497, 41 Pac. 884, 886 
(1895); “One of the major contentions of appellant is that the trial court committed 
prejudicial error in limiting Dr. Shaw’s testimony, in effect, to his opinion as to what 
effect addiction would have on memory and perception and ability to narrate, but 
preventing testimony as to the effect of addiction on veracity.” The court held these 
restrictions were proper. People v. Bell, 138 Cal. App.2d 7, 10, 291 P.2d 150, 151 (1956). 

8 “Whether the witness was a confirmed opium eater or not, or whether the 
indulgence renders the user unreliable and untruthful in his statements, was a col- 
lateral issue, which the court properly declined to try.” State v. King, 88 Minn. 175, 
181, 92 N.W. 965, 968 (1903); Katleman v. State, 104 Neb. 62, 175 N.W. 671 (1920) 
(relying on State v. King). It is to be noted that in both cases the attack upon the 
witness went to his reliability and truthfulness. 

® See, e.g., 4 Jones, Evidence § 990 (Sth ed. 1958); 58 Am. Jur. “Witnesses” § 862 
(1948); 42 Ohio Jur. “Witnesses” § 430 (1936). 
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The few courts’® admitting expert testimony for this purpose cite 
medical treatises which state that addiction renders a person unworthy of 
belief, or they merely make the broad statement that the fact is well 
known.'! However, one questions if it can be said to be an established fact 
in light of many contrary opinions of experts in the field.'* Several other 
cases'* that are sometimes cited in support of admissibility do not lend much 
support since their reports do not make it clear that the purpose of the 
proffered testimony was to establish lack of sincerity. 

In summary then, a witness who is a drug addict may be impeached in 
the usual manner if his addiction has led him to be held in ill repute in the 
community. He may be impeached if he was under the influence of the drug 
at the time of testifying or at the time the event to which he is testifying 
occurred; or if his addiction was to the extent that there is shown to be an 
actual impairment of his faculties. This is accomplished by showing the 
effect the addiction has upon the perception, memory or narration of the 
witness. But the courts generally, and the court here, will not extend im- 
peachment of his credibility (in the absence of scientific acceptance) to 
include the effect the addiction has on his sincerity and thereby label him 


as unworthy of belief. 
John K. Skomp 


10 Vamvas v. United States, 13 F.2d 347 (Sth Cir. 1926); State v. Fong Loon, 29 
Idaho 248, 158 Pac. 233 (1916); Effinger v. Effinger, 48 Nev. 205, 228 Pac. 615, on 
rehearing 239 Pac. 801 (1925); Lankford v. Tombari, 35 Wash.2d 412, 213 P.2d 627 
(1950). 

11 “We believe it will be admitted that habitual users of opium, or other like 
narcotics, become notorious liars.’”’ [Then quotes to this effect from 3 Wharton & Stillé, 
Medical Jurisprudence § 1111 (3d ed. 1873)], State v. Fong Loon, supra note 10; “The 
mental confusion and impairment of moral character produced by the habitual use of 
morphine, cocaine, or a like narcotic are established facts in medical research.” Effinger 
v. Effinger, supra note 10; “The habitual use of opium .. . is known to utterly deprave 
the victim of its use, and render him unworthy of belief.” State v. Concannon, 25 Wash. 
327, 335, 65 Pac. 534, 537 (1901); for medical support that drug addicts are pathological 
liars see comprehensive list in Rossman, supra note 5. 

12 Kolb, “Drug Addiction in Its Relation to Crime,” 9 Mental Hygiene 74; Kolb, 
“Pleasure and Deterioration from Narcotic Addiction,” 9 Mental Hygiene 699; Bishop, 
The Narcotic Drug Problem 22 (1920); Hawkins, Opium Addicts and Addiction 40 
(1937); for a discussion‘/of numerous treatises on the subject, see Kelly v. Maryland 
Cas. Co., 45 F.2d 782 (W.D. Va. 1929), aff'd, 45 F.2d 788 (4th Cir. 1930). 

13 Chicago & N.W.R.R. v. McKenna, 74 F.2d 155 (8th Cir. 1934) (effect which 
continued addiction might have upon one’s mental faculties); People v. Hamby, 6 II. 
2d 559, 129 N.E.2d 746 (1955) (fact of narcotics addiction has an important bearing 
upon credibility) ; People v. Crump, 5 Ill.2d 251, 125 N.E.2d 615 (1955) (jury entitled 
to know whether witness had been a drug adict or had used narcotics on the day of the 
alleged crime) ; State v. Prentice, 192 Iowa 207, 183 N.W. 411 (1921) (can show effect 
of such use on mind and memory); Markowitz v. Markowitz, 290 S.W. 119 (Mo. Ct. 
App. 1927) (the testimony was to the general effect upon the mental and moral con- 
dition of the addict); Beland v. State, 86 Tex. Cr. R. 285, 217 S.W. 147 (1920) (fact 
of habitual use should be admitted as a circumstance to be considered by the jury in 
determining witness’s memory and mental condition). 








